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2 UNITED STATES OF AMERICA 

BEFORE 

FEDERAL TRADE COMMISSION 


In the Matter 



J. E. TODD, INC., a corporation. 


Docket No. 4549 


Complaint. 

Pursuant to the provisions of the Federal Trade Com¬ 
mission Act, and by virtue of the authority vested in it by 
said Act, the Federal Trade Commission having reason to 
believe that J. E. Todd, Inc., a corporation, hereinafter re¬ 
ferred to as respondent, has violated the provisions of said 
Act; and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that 
respect as follows: 

Paragraph One: Respondent, J. E. Todd, Inc., is a cor¬ 
poration organized, existing and doing business under and 
by virtue of the laws of the State of New York, with its 
principal place of business located at 3167 Delaware Ave¬ 
nue, Kenmore, New York. 

Paragraph Two: Respondent is now and for several 
years last past has been engaged in the offering for sale, 
sale and distribution, in commerce between and among the 
various states of the United States and in the District of 
Columbia, of a medical preparation designated as “Todd’s 
Capsules” containing a compound of the following drugs: 
Oiibanum, Magnesium Oxide, Calcium Carbonate and So¬ 
dium Bicarbonate. 


Respondent causes said preparation, when sold, to be 
transported from its place of business in the State of New 
York to purchasers thereof located in various other 
3 states of the United States and in the District of 
Columbia. 

Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in said medicinal prepar¬ 
ation in commerce between and among the various states 
of the United States, and in the District of Columbia. 

Paragraph Three: In the course and conduct of its 
aforesaid business, the respondent has disseminated and 
is now disseminating, and has caused and is now causing 
the dissemination of, false advertisements concerning its 
said preparation by the United States mails and by various 
other means in commerce, as commerce is defined in the 
Federal Trade Commission Act, for the purpose of induc¬ 
ing and which are likely to induce, directly or indirectly, 
the purchase of said preparation; and respondent has also 
disseminated and is now disseminating, and has caused and 
is now causing the dissemination of, false advertisements 
concerning its said preparation by various means, for the 
purpose of inducing and which are likely to induce, directly 
or indirectly, the purchase of its said preparation in com¬ 
merce, as commerce is defined in the Federal Trade Com¬ 
mission Act. 

Among and typical of the false, misleading and deceptive 
statements and representations contained in said false ad¬ 
vertisements disseminated and caused to be disseminated 
by respondent, as aforesaid, are the following: 

“Free 

Information to All Sufferers from 
Arthritis and Rheumatism 

These painful diseases can be relieved. 

Our Old English prescription has been kept a secret for 
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more than 30 years. It has proven its merit in many 
> difficult cases. Why suffer? * • *” 

“The capsules are designed and used for the purpose 
of alleviating the pain occurring in such maladies as 
rheumatism, arthritis, neuritis, and the like. No imme- 
4 diate relief is given by their use. Favorable results 
are not expected until they have been used for 100 days, 
and in stubborn and exaggerated cases longer use is 
necessary.” 

“We will be very pleased to furnish you with names of 
people who have taken our capsules, so that you can 
write them and learn what wonderful results they have 
obtained.” 

“For many years, while in another business, Mr. Todd 
was continually meeting people afflicted with the afore¬ 
mentioned diseases; and knowing what these capsules 
had done for his friends in England, he engaged a 
pharmacist to make some up for him. He was able in 
in this way to help hundreds of people who had hereto¬ 
fore been unable to get any relief.”' 

“• * * for the efficacy of Todd’s Capsules for arthri¬ 
tis.” 

“ # • * manifested in a curative medicine # # 

“• * • what the capsules do for arthritis sufferers may 
be termed a modern miracle.” 

“Todd’s Capsules are being used by all age groups 
from three years to ninety-six years with amazing re¬ 
sults in the treatment of rheumatism and arthritis.” 

Paragraph Four; By the use of the representations 
hereinabove set forth and other representations similar 
thereto not specifically set out herein, all of which purport 
to be descriptive of the therapeutic properties of respond¬ 
ent’s said preparation, respondent has represented and 
does now represent, directly and by implication, that its 
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medicinal preparation designated as “Todd’s Capsules” 
is an effective treatment for rheumatism, arthritis, neuri¬ 
tis, and kindred diseases or maladies, including the symp¬ 
toms thereof and that it possesses curative properties in 
the treatment thereof. 

Paragraph Five: The foregoing representations and 
advertisements are grossly exaggerated, false and mislead¬ 
ing. In truth and in fact said preparation is not an 
5 effective treatment for rheumatism, arthritis and 
neuritis, and kindred diseases or maladies or the 
symptoms thereof and it does not possess curative proper¬ 
ties in the treatment thereof. 

Paragraph Six: The use by respondent of the afore¬ 
going false, deceptive, misleading and exaggerated state¬ 
ments and representations with respect to respondent’s 
preparation, and the manufacturing or compounding of 
same, has had and now has the capacity and tendency to 
and does mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief 
that said statements and representations are true, and into 
the purchase of substantial quantities of respondent’s said 
preparation because of said erroneous and mistaken belief. 

Paragraph Seven : The aforesaid acts and practices as 
herein alleged are all to the prejudice and injury of the 
public, and constitute unfair and deceptive acts and prac¬ 
tices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 

Wherefore, the Premises Considered, the Federal Trade 
Commission on this 29th day of July, A. D., 1941, issues its 
complaint against said respondent. 

NOTICE. 

Notice is hereby given you, J. E. Todd, Inc., a corpora¬ 
tion, respondent herein, that the 5th day of September, 
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A. D., 1941, at 2 o’clock in the afternoon, is hereby fixed 
> as the time, and the offices of the Federal Trade Commis¬ 
sion in the City of Washington, D. C., as the place, when 
and where a hearing will be had on the charges set forth in 
this complaint, at which time and place you will have the 
right, under said Act, to appear and show cause why an 
order should not be entered by said Commission requiring 
you to cease and desist from the violations of the law charg¬ 
ed in the complaint. 

You are notified and required, on or before the twentieth 
day after service upon you of this complaint, to file with the 
Commission an answer to the complaint. If answer 
fi is filed and if your appearance at the place and on 
the date above stated be not required, due notice to 
that effect will be given you. The Rules of Practice adopted 
by the Commission with respect to answers or failure to 
appear or answer (Rule IX) provide as follows: 

In case of desire to contest the proceeding the re¬ 
spondent shall, within twenty (20) days from the ser¬ 
vice of the complaint, file with the Commission an an¬ 
swer to the complaint. Such answer shall contain a 
concise statement of the facts which constitute the 
ground of defense. Respondent shall specifically 
admit or deny or explain each of the facts alleged in the 
complaint, unless respondent is without knowledge, in 

which case respondent shall so state. 

• * * • • 

Failure of the respondent to file answer within the 
time above provided and failure to appear at the time 
and place fixed for hearing shall be deemed to authorize 
the Commission, without further notice to respondent, 
to proceed in regular course on the charges set forth in 
the complaint. 

If respondent desires to waive hearing on the alle¬ 
gations of fact set forth in the complaint and not to 
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contest the facts, the answer may consist of a state¬ 
ment that respondent admits all the material allega¬ 
tions of fact charged in the complaint to be true. Re¬ 
spondent by such answer shall be deemed to have 
waived a hearing on the allegations of fact set forth 
in said complaint and to have authorized the Commis¬ 
sion, without further evidence, or other intervening 
procedure, to find such facts to be true, and if in the 
judgment of the Commission such facts admitted con¬ 
stitute a violation of law or laws as charged in the 
complaint, to make and serve findings as to the facts 
7 and an order to cease and desist from such violations. 
Upon application in writing made contemporaneously 
with the filing of such answer, the respondent, in the 
discretion of the Commission, may be heard on brief, 
in oral argument, or both, solely on the question as to 
whether the facts so admitted constitute the violation 
or violations of law charged in the complaint. 

In Witness Whereof, the Federal Trade Commission 
has caused this, its complaint, to be signed by its Secre¬ 
tary, and its official seal to be hereto affixed, at Washington, 
D. C., this 29th day of July, A. D., 1941. 

By the Commission. 


(seal) 


/s/ OTIS B. JOHNSON, 
Secretary. 
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8 UNITED STATES OF AMERICA 

Before Federal Trade Commission. 


In the Matter 

of 

J. E. TODD, INC., a corporation. 


Docket No. 4549. 


Answer. 

Now conies, J. E. Todd, Inc., a corporation, through its 
attorneys, Nash & Donnelly, of Washington, D. C., and for 
answer to the Complaint of the Federal Trade Commission 
served upon it on or about August 1, 1941, says as fol¬ 
lows: 

Answering generally, respondent denies that it has vio¬ 
lated the provisions of the Federal Trade Commission Act 
or that a proceeding in respect thereof would be in the 
public interest. 

Answering specifically to the numbered paragraphs in 
said Complaint contained, respondent says as follows: 

Paragraphs One and Two: Respondents admit the al¬ 
legations contained in Paragraphs One and Two of said 
Complaint. 

Paragraph Three: Respondent denies the allegations 
contained in Paragraph Three of said Complaint. 

Paragraph Four: Respondent denies the allegations 
contained in Paragraph Four of said Complaint. 

4 

Paragraph Five: Respondent denies the allegations con¬ 
tained in Paragraph Five of said Complaint. 

Paragraph Six: Respondent denies the allegations con¬ 
tained in Paragraph Six of said Complaint. 
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Paragraph Seven: Respondent denies the allegations 
contained in Paragraph Seven of said Complaint. 

Wherefore, having fully answered, Respondent prays that 
upon proofs being taken said Complaint be dismissed 
9 and they go hence without day. 

Respectfully submitted, 

NASH & DONNELLY, 

By JOHN A. NASH, 

HORACE J. DONNELLY, 
Attorneys for Respondent, 
730-15th St. N. W., 

Washington, D. C. 

Dated: Washington, D. C., August , 1941. 
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Before Federal Trade Commission. 

At a regular session of the Federal Trade Commis¬ 
sion, held at its office in the City of Washington, 
D. C., on the 17th day of October, A. D., 1941. 

Commissioners: 

Charles H. March, Chairman, 

Garland S. Ferguson, 

Ewin L. Davis, 

William A. Ayres, 

Robert E. Freer. 


In the Matter 
of 

. E. TODD, INC. 


Docket No. 4549. 


Order Appointing Trial Examiner and Fixing Time 
and Place for Taking Testimony. 

This matter being at issue and ready for the taking of 
testimony, and pursuant to authority vested in the Fed- 
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eral Trade Commission, under an Act of Congress (38 
Stat. 717; 15 USCA, Section 41), 

It is Ordered that John W. Addison, a trial examiner 
of this Commission, be and he hereby is designated and 
appointed to take testimony and receive evidence in this 
proceeding and to perform all other duties authorized by 
law; 

It is Further Ordered that the taking of testimony in 
this proceeding begin on Wednesday, November 5, 1941, at 
ten o’clock in the forenoon of that day (Eastern Standard 
Time), in Room 410, Post Office Building, Buffalo, New 
York. 

Upon completion of testimony for the Federal Trade 
Commission, the trial examiner is directed to proceed im¬ 
mediately to take testimony and evidence on behalf of the 
respondent. The trial examiner will then close the case and 
make his report upon the evidence. 

By the Commission. 


(seal) 


OTIS B. JOHNSON, 
Secretary. 
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11 

Before Federal Trade Commission. 

At a regular session of the Federal Trade Commis¬ 
sion, held at its office in the City of Washington, 
D. C., on the 9th day of April, A. D. 1942. 


Commissioners: 

William A. Ayres, Chairman, 
Garland S. Ferguson, 
Charles H. March, 

Ewin L. Davis, 

Robert E. Freer. 


In the Matter 
of 

J. E. TODD, INC., a corporation. 


Docket No. 4549. 


Order Extending Time for Filing Brief in Opposition 
to Allegations of the Complaint. 

This matter coining on to be heard by the Commission up¬ 
on the request of counsel for the respondent for an exten¬ 
sion of time from April 12, 1942, to April 27, 1942, within 
which to file brief in opposition to the allegations of the 
complaint, and the Commission having duly considered the 
said request, and the record herein, and being now fully 
advised in the premises; 

It is Ordered that the time within which brief may be 
filed in opposition to the allegations of the complaint be, and 
the same hereby is, extended from April 12, 1942, to April 
27, 1942. 

By the Commission. 


(seal) 


/s/ OTIS B. JOHNSON, 
Secretary . 
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12 

Before Federal Trade Commission. 

At a regular session of the Federal Trade Commis¬ 
sion, held at its office in the City of Washington, 
D. C., on the 29th day of June, A. D. 1942. 

Commissioners: 

William A. Ayres, Chairman, 

Garland S. Ferguson, 

Charles H. March, 

Ewin L. Davis, 

Robert E. Freer. 


Docket No. 4549. 


Order Reopening Case for the Taking of 
Further Testimony. 

This matter coming on before the Commission for con¬ 
sideration on the record and on briefs filed in support of 
the complaint and in opposition thereto, and it appearing to 
the Commission that the case should be reopened for the 
purpose of taking further testimony and other evidence in 
support of the allegations of the complaint and in opposi¬ 
tion thereto, and the Commission having duly considered 
the matter and being now fully advised in the premises; 

It is Ordered that this case be, and the same hereby is, 
reopened for the taking of such further testimony and 


In the Matter 
of 

J. E. TODD, INC., a corporation. 
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other evidence as may be offered in support of the allega¬ 
tions of the complaint or in opposition thereto. 


By the Commission. 
(seal) 


/s/ OTIS B. JOHNSON, 
Secretary. 


13 Before Federal Trade Commission. 


In the Matter 
of 

J. E. TODD, INC., a corporation. 


Docket No. 4549. 


Notice of Hearing. 

Notice is hereby given you that a hearing to take further 
testimony in this proceeding on behalf of Federal Trade 
Commission and of Respondent will be convened in Wash¬ 
ington, D. C., on the second day of February, A. D., 1943, 
at ten o’clock E.S.T., in the forenoon of that day in the 
Hearing Room in the Federal Trade Commission Building 
at Constitution Avenue and Sixth Street and continued 
from time to time until the taking of testimony is com¬ 
pleted. 

JOHN W. ADDISON, 

Trial Examiner. 


January 4, 1943. 
to: 

Messrs. Nash & Donnelly, 
730 Fifteenth Street, N. W., 
Washington, D. C. 

R. P. Bellinger, 

Federal Trade Commission. 
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14 Before Federal, Trade Commission. 

At a regular session of the Federal Trade Commission, 
held at its office in the City of Washington, D. C., 
on the 5th day of April, A. D. 1943. 

Commissioners: 

Garland S. Ferguson, Chairman, 

Charles H. March, 

Ewin L. Davis, 

William A. Ayres, 

Robert E. Freer. 


In the Matter 
of 

J. E. TODD, INC., a corporation. 


r Docket No. 4549. 


Order Extending Time for Filing Supplemental Brief in 
Opposition to the Allegations of the Complaint. 

This matter coming on to be heard by the Commission 
upon the request of counsel for the respondent for an ex¬ 
tension of time from April 4,1943, to April 24,1943, within 
which to file supplemental brief in opposition to the allega¬ 
tions of the complaint, and the Commission having duly 
considered the said request, and the record herein, and 
being now fully advised in the premises; 

IT IS ORDERED that the time within which supple¬ 
mental brief may be filed in opposition to the allegations 
of the complaint be, and the same hereby is, extended from 
April 4, 1943, to April 24, 1943. 

By the Commission. 


(Seal) 


/s/ OTIS B. JOHNSON, 
Secretary. 
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15 UNITED STATES OF AMERICA. 

Before Federal Trade Commission. 

At a regular session of the Federal Trade Commission, 
held at its office in the City of Washington, D. C., 
on the 27th day of July, A. D. 1943. 

Commissioners : 

Garland S. Ferguson, Chairman, 

Charles H. March, 

Ewin L. Davis, 

William A. Ayres, 

Robert E. Freer. 


In the Matter 
of 

J. E. TODD, INC., a corporation. 


Docket No. 4549. 


Findings as to the Facts and Conclusion. 

Pursuant to the provisions of the Federal Trade Com¬ 
mission Act, the Federal Trade Commission on July 29, 
1941, issued and subsequently served its complaint in this 
proceedings upon the respondent, J. E. Todd, Inc., a cor¬ 
poration, charging it with the use of unfair and deceptive 
acts and practices in commerce in violation of the provi¬ 
sions of said Act. After the issuance of said complaint 
and the filing of respondent’s answer thereto, testimony 
and other evidence in support of and in opposition to the 
allegations of said complaint were introduced before a trial 
examiner of the Commission theretofore duly designated 
by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. There¬ 
after, this proceeding regularly came on for final hearing 
before the Commission upon said complaint, answer there¬ 
to, testimony and other evidence, report of the trial exam- 
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iner upon tlie evidence and exceptions filed thereto, sup¬ 
plemental report of the trial examiner, and briefs and sup¬ 
plemental briefs filed in support of the complaint and in 
opposition thereto (oral argument not having been re¬ 
quested) ; and the Commission, having duly 
16 considered the matter and being now fully advised 
in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS. 

PARAGRAPH ONE: Respondent, J. E. Todd, Inc., 
is a corporation organized, existing, and doing business 
under and by virtue of the laws of the State of New York, 
with its principal place of business located at 3167 Dela¬ 
ware Avenue, Ivenmore, New York. 

PARAGRAPH TWO: Respondent is now, and for sev¬ 
eral years past has been, engaged in the offering for 
sale, sale, and distribution in commerce between and among 
the various states of the United States and in the District 
of Columbia of a medicinal preparation designated as 
“Todd’s Capsules,” ■which is recommended by the respond¬ 
ent for use in the treatment of rheumatism, arthritis, neuri¬ 
tis, and other similar diseases and conditions. Respondent 
causes said preparation, when sold, to be transported from 
its place of business in the State of New York to purchasers 
thereof located in various other states of the United States, 
and in the District of Columbia. Respondent maintains, 
and at all times mentioned herein has maintained, a course 
of trade in said medicinal preparation in commerce between 
and among the various states of the United States and in 
the District of Columbia. 

PARAGRAPH THREE: In the course and conduct of 
its aforesaid business, the respondent has disseminated 
and is now disseminating, and has caused and is now caus- 
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ing the dissemination of, false advertisements concerning 
its said preparation by the United States mails and by 
various other means in commerce as “commerce” is de¬ 
fined in the Federal Trade Commission Act; and the re¬ 
spondent has also disseminated and is now disseminating, 
and has caused and is now causing the dissemination of, 
false advertisements concerning its said preparation by 
various means for the purpose of inducing and which are 
likely to induce, directly or indirectly, the purchase of its 
said preparation in commerce as “commerce” is defined in 
the Federal Trade Commission Act. Among and typical 
of the false, misleading, and deceptive statements and rep¬ 
resentations .contained in said false advertisements 
17 disseminated and caused to l>e disseminated as here¬ 
inabove set forth, by United States mails, by adver¬ 
tisements in newspapers, magazines, and other periodicals 
having a general circulation, and also in circulars contain¬ 
ing reprints of testimonial letters, folders, and other adver¬ 
tising material, are the following: 

“FREE 

INFORMATION TO SUFFERERS FROM 
ARTHRITIS AND RHEUMATISM. 

“These painful diseases can be relieved. Our old 
English prescription has l>een kept a secret for more 
than 30 years. It has proven its merit in many difficult 
cases.” 

“The capsules are designed and used for the purpose 
of alleviating the pain occurring in such maladies as 
Rheumatism, Arthritis, Neuritis and the like. No im¬ 
mediate relief is given by their use. Favorable results 
are not expected until they have been used for one 
hundred days; and in stubborn and exaggerated cases 
longer use is necessary.” 
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“This Folder May Prove 
A MESSAGE OF JOY 

to those with rheumatic, arthritis or neuritis distress 
who may possibly find blessed relief at last with Todd’s 
Capsules!” 

“I got your second box on August 1940 and when I 
got through with it I had no more rheumatic pain so 
I thought I would not need anv more. Todav I can 
say I have not had any rheumatic pain for more than 
a year.” 

“Several years ago I had neuritis in my right side. 
For months could not use my arm, at times the pain 
was so verv severe that it seemed I would lose my 

mind. 

“After trying Todd’s Capsules could see that l cer¬ 
tainly was getting relief, so continued using them un¬ 
til 1 was quite 0. K.” 

“Four years ago I was a helpless cripple from arthri¬ 
tis, now I am walking without either wheel chair or 
18 crutches and only use a cane on the street and can 
do quite a lot of work. 

“Thanks to the Almighty God and Todd’s Capsules, 
I cannot praise Todd’s Capsules too highly and wish 
every sufferer from arthritis could give Todd’s Cap¬ 
sules a fair trial and get well.” 

PARAGRAPH FOUR: By the use of the representa¬ 
tions hereinabove set forth and other representations simi¬ 
lar thereto not specifically set out herein, all of which pur¬ 
port to be descriptive of the therapeutic properties of re¬ 
spondent’s said preparation, respondent has represented 
directly and by implication that its medicinal preparation 
designated as “Todd’s Capsules” is an effective treatment 
for rheumatism, arthritis, neuritis, and similar diseases 
and conditions; that it will relieve the symptoms of pain 
associated with such diseases and conditions; and that it 
has curative properties in the treatment thereof. 
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PARAGRAPH FIVE: The foregoing representations 
and advertisements are grossly exaggerated, false, and 
misleading. In truth and in fact, said preparation is not 
an effective treatment for rheumatism, arthritis, and neu¬ 
ritis and similar diseases or conditions and will not relieve 
the symptoms of pain associated with such diseases and 
conditions, and said preparation does not possess curative 
properties in the treatment of any of such diseases and 
conditions. 

PARAGRAPH SIX: Arthritis is an inflammatory con¬ 
dition of the joints of the human body; neuritis is an in¬ 
flammation of the nerves; and rheumatism is an inflamma¬ 
tory condition of the muscles and joints. All three of these 
conditions are attended with a considerable amount of 
pain. Arthritis is caused by many conditions of the human 
system, many of which are unknown or cannot be deter¬ 
mined. If the cause of this condition can be ascertained, 
treatment to remove the cause may have some beneficial 
effect. In the absence of an ascertained cause, the usual 
characteristic of spontaneous remissions, during which 
time the manifestations of this condition, and particularly 
the symptoms of pain, disappear. 

PARAGRAPH SEVEN: On the label of its prepara¬ 
tion respondent represents that its capsules contain 
19 magnesium oxide, olibanum, sodium bicarbonate, 
and calcium carbonate. Magnesium oxide is an al- 
kalizer which counteracts acidity in the stomach and acts 
as a mild laxative; calcium carbonate is mildly alkalizing; 
and solium bicarbonate is a rapid alkalizer which counter¬ 
acts acidity in the stomach and has a mild laxative action. 
Olibanum is a gummy resin, the chief sources of which are 
Arabia and East Africa. It is commonly known as “frank¬ 
incense,” which has aromatic properties but little or no 
use in modern medicine. Based upon an analysis of re¬ 
spondent’s preparation indicating the presence of a trace 


of guni, one of the ingredients of olibanum, and the pres¬ 
ence of resins, which gave a positive test for rosin not 
given by olibanum, the Commission iinds that this prepara¬ 
tion does not contain the product generally known as 
olibanum or frankincense. 

PARAGRAPH EIGHT: Based upon the testimony of 
well-qualified physicians versed in the knowledge of phar¬ 
macology and the use of drugs, the Commission finds that 
the ingredients of respondent’s preparation, used either 
singly or in combination, have no beneficial or therapeutic 
value in the treatment of arthritis, neuritis or rheuma¬ 
tism and will not relieve the symptoms of pain associated 
with such diseases and conditions. The therapeutic value 
of this preparation, if used in adequate amounts, is limit¬ 
ed to neutralizing the acids of the stomach contents and the 
action of a mild laxative. The preparation does not have 
any antiseptic or germicidal properties which would pro¬ 
vide effective action in the gastro-intestinal tract, and it 
would not increase the white corpuscles of the blood to the 
extent of having any beneficial effect upon any toxic or 
infectious condition of the body. There is no ingredient in 
respondent’s preparation which has analgesic properties, 
and, consequently, this preparation has no value in re¬ 
lieving or alleviating the symptoms of pain associated with 
arthritis, neuritis, or rheumatism. 

The expert testimony introduced by the respondent con¬ 
sisted of two osteopathic physicians, whose testimony in¬ 
dicated a limited knowledge of pharmacology. These wit¬ 
nesses testified to the use of respondent’s preparation in 
the treatment of arthritis without knowledge as to 
20 the causative factors thereof and on the theoretical 
basis that toxic conditions of the gastro-intestinal 
tract are generally the causative factors of arthritis, a 
theory which has long been disproved by modern medicine 



20 


and is not now accepted by the consensus of opinion of the 
medical profession. Furthermore, these witnesses used 
this preparation without knowledge of its actual or true 
composition and, therefore, without knowledge of its thera¬ 
peutic properties. These witnesses, further, attributed the 
alleged therapeutic value of this preparation to the ingre¬ 
dient olibanum, which, by analysis, was determined not to 
be present in the preparation. 

PARAGRAPH XIX E: The use by the respondent of 
the foregoing false, deceptive, and misleading statements 
and representations with respect to the therapeutic value 
of its preparation has had and now has the capacity and 
tendency to mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken be¬ 
lief that said statements and representations are true and 
that respondent’s preparation has therapeutic value in 
the treatment of arthritis, neuritis, and rheumatism, and, 

because of such erroneous and mistaken belief, such mem- 

% 

bers of the purchasing public have purchased substantial 
quantities of respondent’s said preparation. 

COXCLUSIOX. 

The aforesaid acts and practices of the respondent as 
herein found are all to the prejudice and injury of the 
public and constitute unfair and deceptive acts and prac¬ 
tices in commerce within the intent and meaning of the 
Federal Trade Commission Act.' 

By the Commission. 

R. E. FREER, 

(Seal) Acting Chairman. 

Dated this 27th day of July, A. D., 1943. 

Attest: 

Otis B. Johnson, 

Secretary. 
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Before Federal Trade Commission. 

At a regular session of the Federal Trade Commission, 
held at its office in the City of Washington, D. C., 
on the 27th day of July, A. D. 1943. 

Commissioners : 

Garland S. Ferguson, Chairman , 

Charles H. March, 

Ewin L. Davis, 

William A. Ayres, 

Robert E. Freer. < 


In the Matter 
of 

J. E. TODD, INC., a corporation. 


Docket No. 4549. 


Order to Cease and Desist. 

This proceeding having been heard by the Federal Trade 
Commission upon the complaint of the Commission, answer 
of the respondent, testimony and other evidence in support 
of and in opposition to the allegations of said complaint 
taken before a trial examiner of the Commission thereto¬ 
fore duly designated by it, report of the trial examiner 
upon the evidence and exceptions filed thereto, supple¬ 
mental report of the trial examiner, and briefs and sup¬ 
plemental briefs filed in support of the complaint and in 
opposition thereto; and the Commission having made its 
findings as to the facts and its conclusion that said respond¬ 
ent has violated the provisions of the Federal Trade Com¬ 
mission Act: 

IT IS ORDERED that the respondent, J. E. Todd, Inc., 
a corporation, its officers, agents, representatives, and em¬ 
ployees, directly or through any corporate or other device 
in connection with the offering for sale, sale, or distribu¬ 
tion of its medicinal preparation designated “Todd’s cap- 
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sules,” or any other preparation of substantially similar 
composition or possessing substantially similar properties, 
whether sold under the same name or under any other 
name, do forthwith cease and desist from directly or in¬ 
directly : 

22 1. Disseminating or causing to be disseminated any 

advertisement by means of the United States 
mails or by any means in commerce as “com¬ 
merce" is defined in the Federal Trade Commis¬ 
sion Act, which advertisement represents, direct¬ 
ly or through inference, that respondent’s pre¬ 
paration has any therapeutic value in the treat¬ 
ment of arthritis, neuritis, or rheumatism or 
similar diseases or conditions; or that said pre¬ 
paration will relieve or alleviate the symptoms of 
pain associated with such diseases or conditions; 
or that said preparation possesses curative prop¬ 
erties in the treatment of any of such diseases or 
conditions. 

2. Disseminating or causing to be disseminated any 
advertisement by any means for the purpose of 
inducing or which is likely to induce, directly or 
indirectly, the purchase in commerce as “com¬ 
merce*’ is defined in the Federal Trade Com¬ 
mission Act of respondent’s medicinal prepara¬ 
tion, which advertisement contains any of the 
representations prohibited in paragraph 1 here¬ 
of. 

IT IS FURTHER ORDERED that the respondent shall, 
within sixty (60) days after service upon it of this order, 
file with the Commission a report in writing, setting forth 
in detail the manner and form in which it has complied ' 
with this order. 

Bv the Commission. 


(Seal) 


OTIS B. JOHNSON, 
Secretary. 


23 


23 UNITED STATES OF AMERICA. 

Before Federal Trade Commission. 


In the Matter 
of 

J. E. TODD, INC. 


Docket No. 4549. 


Petition to Set Aside Order to Cease and Desist. 


To the Honorable tine Chairman and, Commissioners of the 

Federal Trade Commission: 

The respondent herein, through its attorneys, Nash & 
Donnelly, of Washington, T). C., respectfully petitions the 
Commission to set aside its order to cease and desist issued 
in this case on July 27, 1943, and in support of this petition 
respectfully shows to the Commission the following: 

1. While in the finding of the Commission no reference 
is made to the fact that no adverse decision was reached on 
the merits by the Commission when the case was originally 
submitted after extended hearings, at which seven witnesses 
testified, and after lengthy printed briefs covering the evi¬ 
dence were filed by both sides, such is the case. After such 
closing the Commission reopened the case for the taking of 
further testimony, and upon due notice to the respondent’s 
attorneys a hearing of two and a half hours duration was 
held at the offices of the Commission on February 2,1943, at 
which time the principal witnesses for the Commission were 
Chemist Clarence D. Wright and E. Clarence Rice, M. D. 

It is upon the testimony of Dr. Wright, a chemist 
24 with the Food and Drug Administration, that the 
Commission bases its findings that olibanum, a drug 
claimed by the Respondent to be present in its product, is 
not contained therein. Inasmuch as practically all the ex- 
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pert testimony in the original ease was based upon the as¬ 
sumption that olibanum was present, that testimony under i 

this finding of the Commission becomes of no value whatso¬ 
ever either to the Commission or the Respondent insofar as 
its relation to the merit of the product for rheumatic dis¬ 
orders is concerned, which merit is, of course, the only real 
issue in the case. The testimony of Dr. Wright gave the 
first intimation that the Commission might contend that 
olibanum was not present in the product sold, but under the 
statement of counsel for the Commission Respondent’s at¬ 
torneys felt satisfied that no such position would be taken 
by the Commission. Reference is to the statement of the 
Trial Examiner and the Trial Attorney on page 246 of the 
transcript as follows: 

“Trial Examiner Addison: Well, if the gentlemen 
do not object, I will be glad for you to state your posi¬ 
tion in regard to the contention that since you have al- « 

leged an ingredient in this medicine to be olibanum, that 
you should not be allowed to prove that it is not oliba¬ 
num. 

“Mr. Bellinger: I am not trying to prove that it 
is not olibanum. I am trying to prove by the analysis 
just what it contains, whether it contains olibanum or 
not I do not know, except what that analysis says. 

“The purpose of having this analysis made and of in¬ 
troducing it into evidence is not primarily to show that 
the product did not contain olihanum. I might say 
that.” 

and also to the statement of the Trial Attorney on pages 247 
and 248 as follows: 

“Mr. Bellinger: We are not relying on whether it 4 

contains olibanum or does not contain olibanum. 

“We are relying on that analysis, as it speaks for it¬ 
self, and on the Doctor’s testimony. 
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25 “He does not go so far as to say that it did not 

contain some evidence of olibanum in some form or 
another. 

“What we are relying on is that regardless of 
whether it contains olibanum in the genuine or in the 
original form, or whether it is a synthetic compound, 
the compound is not proper for what it is reputed to be, 
and does not produce the result that it is reputed to pro¬ 
duce. ’ ’ 

It is only fair to say that the position of the Trial Attor¬ 
ney in this connection seems to counsel for the Respondent 
to be well-advised from a consideration of the rather con¬ 
fusing testimony of Dr. Wright. Dr. Wright in his report 
which was put in evidence says: 

“Olibanum could not be determined as such and, from 
the almost total absence of gum, which comprises a con¬ 
siderable part of true olibanum, together with the fact 
that the resins found gave a positive test for rosin—not 
given by olibanum,—it appears that the ‘olibanum’ 
used is adulterated or spurious.’’ (Trans, p. 200). 

In explanation of this statement he testified in part on 
direct and cross-examination as follows: 

‘ ‘ Q. What conclusion did you reach ? 

A. 1 concluded that while there was considerable 
resinous material present that it was not true olibanum. 

Q. How did you determine that? 

A. Well, true olibanum contains about twenty per 
cent of gum, which is an alcohol soluble constituent. 
After making an ether-alcohol extract of the capsule 
material, I could find not more than traces of the gum 
in the residual material, which indicated that the 
product used was not the genuine olibanum. I also 
made tests for the presence of rosin and obtained indi¬ 
cations of resinous material which is not the true oliba- 
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num. Also, tests made on specimens of true olibanum 
were indicative of quite a different gummy result, and I 
therefore concluded that the resinous material present 

was not true olibanum.” 

# • • • » 

“Q. You do not know what its source may be? 

A. I do not know.” 

# • » # # 

26 Q. Dr. Wright, as I understand it, if you conclud- 

ed that the olibanum present was either adulterated 
or spurious, and you have so stated? 

A. Yes, sir. 

Q. Just what do you mean by ‘adulterated’? 

A. Well, I would say, as I used it, I mean that it had 
been—some foreign substance had been admixed in 
with it. 

Q. In other words, there would have been olibanum 
there, but there was some other substance than 
olibanum there also; is that right? 

A. Yes. That might be construed to mean that. 

Q. Might it—pardon me, Doctor—might I put it an¬ 
other way, Dr. Wright, it might have been true 
olibanum with something else added to it? 

A. Considering that would adulterate it standing 
alone, that may be, and— 

Q. (Interposing) Pardon me—please proceed, Dr. 
Wright. 

A. —and that was not my conclusion in the matter 
because I could not find the gum which would constitute 
the true olibanum, the only reason I used that expres¬ 
sion, a preparation of olibanum might have been ex¬ 
tracted from the essential crude material and mixed. 

Q. In other words, it may have been an extract of 
the true olibanum mixed with something else, Dr. 
Wright? 
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A. Yes.” 

• * * * # 

“Q. I thought you said that it might be adulterated 
olibanum? 

A. I did. That may be an unfortunate expression, 
l>ut what I had in mind there was undoubtedly some ad¬ 
mixture there from the fact that I detected resin which 
was not apparently— 

Q. (Interposing) Did you detect any gum? 

A. In my test, not more than a trace. 

Q. If there were traces of gum, it is very possible 
there were traces of olibanum there, too? 

A. That is true.” (Transcript, pages 204, 205, 206, 

207). 

27 It requires only a careful reading of Dr. Wright’s 

testimony to find that it does not sustain the finding 
of the Commission that there was no olibanum present in the 
capsules analyzed, and Respondent’s attorneys were defi¬ 
nitely led to believe that the Commission would not so con¬ 
clude. It is respectfully submitted that the finding of the 
Commission that the ingredient referred to is not contained 

in the capsules is not warranted by the testimony. 

* 

2. If we assume that olibanum is not among the ingredi¬ 
ents of the capsules, as the Commission has found, then we 
are faced with the fact that the Commission has made a 
finding of lack of therapeutic value for the purposes sold of 
a product the identity of the principal constituent of which 
is not known to the Commission and about the merit of 
which there is no competent or credible testimony in the 
transcript. In this connection we respectfully invite the 
Commission’s attention to the following excerpts from the 
testimony of Dr. Wright and Dr. Rice: 
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Db. Wright: 

“Q. Now, Dr. Wright, let us assume that your test 
indicated the possibilities are that there was no oliba- 
num there, but it was some other substance, I under¬ 
stand that is your feeling about it. Is that correct ? 

A. Yes. 

Q. Did you identify the other ingredients that were 
there, in your opinion? 

A. No, not as to its plant origin, I did not. As to 
the nature of the material, it is mostly resinous ma¬ 
terial. 

Q. There are a great number of resinous materials, 
are there not, Doctor? 

A. Oh, resinous materials are in quite a number of 
plants and trees. 

Q. Plant extractives? 

A. Yes. 

28 Q. If olibanum was not there, you did not know 

what that other substance was, which you identified 
from the resin, do you? 

A. Do you mean from what plant it came? 

Q. Yes. 

A. No, not as to the nature of the—except from the 
detection of the resin which would indicate it was a 
product, partially, at least, of a plant. 

Q. As far as you can get any identity on it, Dr. 
Wright? 

A. Yes. As far as I can go.” 

« • • # • 

“Q. So far as the plant extractives were concerned, 
you could not identify them except that it was a plant 
extractive of a resinous nature? 

A. Except it was a resinous nature—except it was 
a resin. Resin acids were present. No tannins were 
present. I made several tests on it, but I could not see 
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from what plant they came.” (Transcript, pages 207, 
208, 209). 

Dr. Rice: 

“Q. Now”, Doctor Rice,—so far as the substances 
which are designated as the resinous substances are 
concerned, I believe this is a term used by the analysis, 
‘resinous substance found’; does that indicate any par¬ 
ticular ingredient to you there? 

A. No. That is just a term. 

Q. Resinous material is found in all plant ex¬ 
tractives, Dr. Rice? 

A. Possibly. I am not qualified to ans-wer on that, 
of course. 

Q. You are not? 

A. No. 

Q. But, you know T that resinous materials are com¬ 
mon at least to plant, to plant extractives? 

A. Yes, sir. 

Q. Which are used in medicine? 

A. Yes, sir. 

Q. Would you say that the majority of drugs are 

plant extractives that are used in internal medicine? 

A. No, I do not think the majority of them. I sup¬ 
pose the majority of them are chemicals at the present 
time. It used to be the other way round. 

Q. Digitalis, for instance, is a plant extractive? 

A. Yes. 

Q. Strychnine? 

A. Yes. 

Q. Are you acquainted with the properties and ef¬ 
fects of all plant extractive material? 

A. No, I would not say I was acquainted with all. 

Q. Have you used all plant extractives? 

A. No. 
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Q. As a matter of fact, Dr. Rice, so far as the use of 
such drugs in medicine is concerned, Doctor, is it not a 
fact that you have used comparatively few of such plant 
extractives ? 

A. Yes, when you take the whole list that is avail¬ 
able for all doctors, that is right. 

Q. And you would be competent, or claim yourself to 
be competent, to testify as to the value of all plant ex¬ 
tractives, Doctor? 

A. Not every single one, no.” (Transcript, pages 
244, 245). 

It is respectfully submitted that the finding of the Com¬ 
mission that olibanum is not present in the product under 
consideration necessarily should have precluded it, in the 
absence of any testimony identifying the ingredient alleged 
not to be olibanum and any credible or competent testimony 
as to the therapeutic value thereof, from making any finding 
as to the lack of merit of such product in the treatment of 
rheumatism or arthritis. 

“An opinion, not based upon evidence, will not 
30 support a finding and order of the Commission, whose 

findings must have substantial evidence to support 

them. 

Philip Carey Mfg. Co. v. Federal Trade Commis¬ 
sion, 29 F. (2d) 49. 

Del Vecchio v. Bowers, 295 U. S. 284. 

L. B. Silver Co. v. Federal Trade Commission, 289 
Fed. 985. 

Ohio Leather Co. v. Federal Trade Commission, 45 
F. (2d) 163. 

Peninsular and Occidental Steamship Co. v. Na¬ 
tional Labor Relations Board, 98 F. (2d) 411. 

Elliott Works v. Frisk, 58 F. (2d) 820. 

3. If olibanum is, in fact, contained in the capsules, then 
Ibe Commission is relegated to the testimony in the tran- 
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script of the original hearing, for the testimony of Dr. Rice 
in the supplemental hearing was given without reference to 
olibanum, which, of course, he was not told was in the cap¬ 
sules; and the Commission has already impliedly held by 
reopening the case for the taking of further testimony that 
the original evidence was not sufficient to warrant a find¬ 
ing against the Respondent. 


In view of the fact that there is no credible or competent 
evidence in this case to support the findings and the order 
of the Commission, it is respectfully prayed that these find¬ 
ings and order be reconsidered by the Commission and that 
upon such reconsideration they be set aside. 

Respectfully submitted, 

NASH & DONNELLY, 

By 

JOHN A. NASH, 

HORACE J. DONNELLY, 
Counsel for J . E. Todd, Inc. 

Dated: Washington, D. C., August 18,1943. 




32 


31 UNITED STATES OF AMERICA 

Before the Federal Trade Commission. 

At a regular session of the Federal Trade Commission, 
held at its office in the City of Washington, D. C., 
on the 12th day of October, A. D. 1943. 

Commissioners : 

Garland S. Ferguson, Chairman, 

Charles H. March, 

Ewin L. Davis, 

William A. Ayres, 

Robert E. Freer. 


In the Matter 
of 

J. E. TODD, INC., a corporation. 


Docket No. 4549. 


Order Modifying Findings as to the Facts Issued 

July 27, 1943. 

This matter coming on to be heard by the Commission 
upon the petition of counsel for the respondent praying 
that the findings as to the facts and order to cease and 
desist issued on July 27,1943, be reconsidered by the Com-, 
mission and set aside: and the Commission having duly 
considered said petition and the record herein and being 
now fully advised in the premises: 

IT IS ORDERED: 

1. That the findings as to the facts be modified by de¬ 
leting Paragraphs Seven and Eight therefrom and substi¬ 
tuting the following paragraphs in lieu thereof: 

PARAGRAPH SEVEN: On the label of its prepa¬ 
ration respondent represents that its capsules contain 
magnesium oxide, olibanum, sodium bicarbonate, and 
calcium carbonate. Magnesium oxide is an alkalizer 
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which counteracts acidity in the stomach and acts as a 
mild laxative; calcium carbonate is mildly alkalizing; 
and sodium bicarbonate is a rapid alkalizer which 
counteracts acidity in the stomach and has a mild 

laxative action. Olibanum is a gummy resin, the 
32 chief sources of which are Arabia and East Africa. 

It is commonlv known as “frankincense,” which has 
aromatic properties but little or no use in modern 
medicine. 

An analysis of respondent's preparation was made 
by a chemist employed by the Food and Drug Adminis¬ 
tration. This chemist testified that olibanum contains 
about 20 percent of gum, which is an alcohol soluble 
constituent, and that after making an ether alcohol 
extract of respondent’s preparation he found not more 
than traces of gum in the residual material. He fur¬ 
ther testified that tests made for the presence of rosin 
gave indications of resinous material which is not 
found in olibanum. This analysis indicates either that 
respondent’s preparation contains no olibanum or that 
only an insignificant amount of olibanum is present. 

PARAGRAPH EIGHT: Based upon the testi¬ 
mony of well-qualified physicians versed in the knowl¬ 
edge of pharmacy and the use and effect of drugs, some 
of whom have specialized for years in the study and 
treatment of arthritis and kindred ailments, the Com¬ 
mission finds that the ingredients of respondent’s 
preparation, including the ingredient olibanum, used 
either singly or in combination, have no beneficial or 
therapeutic value in the treatment of arthritis, neuri¬ 
tis, or rheumatism and will not relieve the symptoms 
of pain associated with such ailments and conditions. 
The therapeutic value of this preparation, if used in 
adequate amounts, is limited to neutralizing the acids 
of the stomach contents and the action of a mild laxa- 


* 
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tive. The preparation possesses no antiseptic or germ¬ 
icidal properties which provide effective action in the 
pastro-intestinal tract or increase the white corpuscles 
of the blood to the extent of having any beneficial ef¬ 
fect upon any toxic or infectious condition of the body. 
There is no ingredient in respondent's preparation 
which has analgesic properties, and, consequently, this 
preparation has no value in relieving or alleviating 
33 the symptoms of pain associated with arthritis, neu¬ 
ritis, or rheumatism. 

The only testimony offered by respondent came from 
two osteopathic physicians. Their testimony indicated 
a limited knowledge of pharmacology. These witnesses 
testified about the use of respondent’s preparation in 
the treatment of arthritis without knowledge as to the 
causative factors thereof and on the theoretical basis 
that toxic conditions of the gastrointestinal tract are 
generally the causative factors of arthritis, a theory 
which has long been disproved by modern medicine and 
is not now accepted by the consensus of opinion of the 
medical profession. Furthermore, these witnesses 
used this preparation without knowledge of its actual 
or true composition and without knowledge of its 
therapeutic properties. These witnesses further at¬ 
tributed the alleged therapeutic value of this prepara¬ 
tion to the element olibanum, which position is deci¬ 
sively refuted by the unqualified testimony of the medi¬ 
cal experts, who clearly established the scientific fact 
that respondent’s preparation, either containing or not 
containing olibanum, possesses no therapeutic value 
whatever in the treatment of arthritis and the kindred 
ailments for which respondent has recommended it. 

2. That respondent’s petition to set aside the order to 
cease and desist be, and the same hereby is, denied. 
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IT IS FURTHER ORDERED that a modified findings 
as to the facts incorporating the modifications provided for 
in this order be issued and served upon the respondent. 

By the Commission. 

OTIS B. JOHNSON, 

( seal. ) Secretary. 


34 UNITED STATES OF AMERICA 

Before the Federal Trade Commission. 


At a regular session of the Federal Trade Commission, 
held at its office in the City of Washington, D. C., on 
the 12th day of October, A. D. 1943. 

Commissioners : 

Garland S. Ferguson, Chairman, 

Charles H. March, 

Ewin L. Davis, 

William A. Ayres, 

Robert E. Freer. 


In the Matter 



J. E. TODD, INC., a corporation. 


Docket No. 4549 


Modified Findings as to the Facts and Conclusion. 

Pursuant to the provisions of the Federal Trade Com¬ 
mission Act, the Federal Trade Commission on July 29, 
1941, issued and subsequently served its complaint in this 
proceeding upon the respondent, J. E. Todd, Inc., a corpo¬ 
ration, charging it with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions 
of said Act. After the issuance of said complaint and the 
filing of respondent’s answer thereto, testimony and other 
evidence in support of and in opposition to the allegations 
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of said complaint were introduced before a trial examiner 
of the Commission theretofore duly designated by it, and 
said testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter, this pro¬ 
ceeding regularly came on for final hearing before the Com¬ 
mission upon said complaint, answer thereto, testimony and 
other evidence, report of the trial examiner upon the evi¬ 
dence and exceptions filed thereto, supplemental report of 
the trial examiner, and briefs and supplemental briefs filed 
in support of the complaint and in opposition thereto (oral 
argument not having been requested); and the Com- 
35 mission having duly considered the matter, on July 
27, 1943, issued and subsequently served upon said 
respondent its findings as to the facts and conclusion based 
thereon and its order requiring the respondent to cease and 
desist from the practices charged in the complaint. Subse¬ 
quent thereto, this cause again came on for hearing before 
the Commission upon the petition of counsel for the re¬ 
spondent to reconsider and set aside the findings as to the 
facts and the order to cease and desist heretofore issued; 
and the Commission, having duly considered said petition 
and the record herein and having issued its order modify¬ 
ing the findings as to the facts heretofore issued, makes 
this its findings as to the facts and its conclusion drawn 
therefrom: 

Modified Findings as to the Facts 

Paragraph One: Respondent, J. E. Todd, Inc., is a cor¬ 
poration organized, existing, and doing business under and 
by virtue of the laws of the State of New York, with its prin¬ 
cipal place of business located at 3167 Delaware Avenue, 
Kenmore, New York. 

Paragraph Two: Respondent is now, and for several 
years last past has been, engaged in the offering for sale, 
sale, and distribution in commerce between and among the 
carious states of the United States and in the District of 
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Columbia of a medicinal preparation designated as “Todd’s 
Capsules,” which is recommended by the respondent for 
use in the treatment of rheumatism, arthritis, neuritis, and 
other similar diseases and conditions. Respondent causes 
said preparation, when sold, to be transported from its 
place of business in the State of New York to purchasers 
thereof located in various other states of the United States, 
and in the District of Columbia. Respondent maintains, 
and at all times mentioned herein has maintained, a course 
of trade in said medicinal preparation in commerce between 
and among the various states of the United States and in 
the District of Columbia. 

Paragraph Three: In the course and conduct of its 
aforesaid business, the respondent has disseminated and is 
now disseminating, and has caused and is now causing the 
dissemination of, false advertisements concerning its said 
preparation by the United States mails and by vari- 
36 ous other means in commerce as “commerce” is de¬ 
fined in the Federal Trade Commission Act; and the 
respondent has‘also disseminated and is now disseminating, 
and has caused and is now causing the dissemination of, 
false advertisements concerning its said preparation by 
various means for the purpose of inducing and which are 
likely to induce, directly or indirectly, the purchase of its 
said preparation in commerce as “commerce” is defined 
in the Federal Trade Commission Act. Among and typical 
of the false, misleading, and deceptive statements and rep¬ 
resentations contained in said false advertisements dis¬ 
seminated and caused to be disseminated as hereinabove 
set forth, by United States mails, by advertisements in 
newspapers, magazines, and other periodicals having a gen¬ 
eral circulation, and also in circulars containing reprints of 
testimonial letters, folders, and other advertising material, 
are the following: 
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“FREE 

INFORMATION TO SUFFERERS FROM 
ARTHRITIS AND RHEUMATISM 

* ‘ These painful diseases can be relieved. Our old Eng¬ 
lish prescription has been kept a secret for more than 
30 years. It has proven its merit in many difficult 
cases.’’ 

“The capsules are designed and used for the purpose 
of alleviating the pain occurring in such maladies as 
Rheumatism, Arthritis, Neuritis and the like. No im¬ 
mediate relief is given by their use. Favorable results 
are not expected until they have been used for one hun¬ 
dred days; and in stubborn and exaggerated cases 
longer use is necessary.” 

“This Folder May Prove 
A MESSAGE OF JOY 

to those with rheumatic, arthritis or neuritis distress 
who may possibly find blessed relief at last with Todd’s 
Capsules!” 

‘ 4 1 got your second box on August 1940 and when I got 
through with it I had no more rheumatic pain so I 
thought I would not need any more. Today I can say 
I have not had any rheumatic pain for more than a 
year.” 

37 “Several years ago I had neuritis in my right side. 
For months could not use my arm, at times the pain was 
so very severe that it seemed I would lose my mind. 

44 After trying Todd’s Capsules could see that I cer¬ 
tainly was getting relief, so continued using them until 
I was quite O.K.” 

4 4 Four years ago I was a helpless cripple from arthri¬ 
tis, now I am walking without either wheel chair or 
crutches and onlv use a cane on the street and can do 
quite a lot of work. 
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“Thanks to the Almighty God and Todd’s Capsules, 
I cannot praise Todd’s Capsules too highly and wish 
every sufferer from arthritis could give Todd’s Cap¬ 
sules a fair trial and get well.” 

Paragraph Four: By the use of the representations 
hereinabove set forth and other representations similar 
thereto not specifically set out herein, all of which purport 
to be descriptive of the therapeutic properties of respond¬ 
ent’s said preparation, respondent has represented directly 
and by implication that its medicinal preparation designated 
as Todd’s Capsules” is an effective treatment for rheuma¬ 
tism, arthritis, neuritis, and similar diseases and condi¬ 
tions; that it will relieve the symptoms of pain associated 
with such diseases and conditions; and that it has curative 
properties in the treatment thereof. 

Paragraph Five: The foregoing representations and 
advertisements are grossly exaggerated, false, and mis¬ 
leading. In truth and in fact, said preparation is not an 
effective treatment for rheumatism, arthritis, and neuritis 
and similar diseases or conditions and will not relieve the 
symptoms of pain associated with such diseases and con¬ 
ditions, and said preparation does not possess curative 
properties in the treatment of any of such diseases and con¬ 
ditions. 

Paragraph Six: Arthritis is an inflammatory condition 
of the joints of the human body; neuritis is an inflamma¬ 
tion of the nerves; and rheumatism is an inflammatory con¬ 
dition of the muscles and joints. All three of these condi¬ 
tions are attended with a considerable amount of 
38 pain. Arthritis is caused by many conditions of the 
human system, many of which are unknown or can¬ 
not be determined. If the cause of this condition can be 
ascertained, treatment to remove the cause may have some 
beneficial effect. In the absence of an ascertained cause, the 
usual treatment is directed to alleviating the symptoms of 
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pain attendant upon such condition. Arthritis is noted for 
its characteristic of spontaneous remissions, during which 
time the manifestations of this condition, and particularly 
the symptoms of pain, disappear. 

Paragraph Seven: On the label of its preparation re¬ 
spondent represents that its capsules contain magnesium 
oxide, olibanum, sodium bicarbonate, and calcium carbon¬ 
ate. Magnesium oxide is an alkalizer which counteracts 
acidity in the stomach and acts as a mild laxative; calcium 
carbonate is mildly alkalizing; and sodium bicarbonate is a 
rapid alkalizer which counteracts acidity in the stomach and 
has a mild laxative action. Olibanum is a gummy resin, the 
chief sources of which are Arabia and East Africa. It is 
commonly known as “frankincense,” which has aromatic 
properties but little or no use in modern medicine. 

An analysis of respondent’s preparation was made by a 
chemist employed by the Food and Drug Administration. 
This chemist testified that olibanum contains about 20 per 
cent of gum, which is an alcohol soluble constituent, and 
that after making an ether alcohol extract of respondent’s 
preparation he found not more than traces of gum in the 
residual material. He further testified that tests made for 
the presence of rosin gave indications of resinous material 
which is not found in olibanum. This analysis indicates, 
either that respondent’s preparation contains no olibanum 
or that only an insignificant amount of olibanum is present. 

Paragraph Eight: Based upon the testimony of well- 
qualified physicians versed in the knowledge of pharmacy 
and the use and effect of drugs, some of whom have special¬ 
ized for vears in the studv and treatment of arthritis and 
kindred ailments, the Commission finds that the ingredients 
of respondent’s preparation, including the ingredient oli¬ 
banum, used either singly or in combination, have no bene¬ 
ficial or therapeutic value in the treatment of arthritis, neu- 
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ritis, or rheumatism and will not relieve the svmp- 
39 toms of pain associated with such ailments and con¬ 
ditions. The therapeutic value of this preparation, if used 
in adequate amounts, is limited to neutralizing the acids of 
the stomach contents and the action of a mild laxative. < The 
preparation possesses no antiseptic or germicidal proper¬ 
ties which provide effective action in the gastrointestinal 
tract or increase the white corpuscles of the blood to the 
extent of having any beneficial effect upon any toxic or in¬ 
fectious condition of the body. There is no ingredient in 
respondent’s preparation which has analgesic properties, 
and, consequently, this preparation has no value in reliev¬ 
ing or alleviating the symptoms of pain associated with 
arthritis, neuritis, or rheumatism. 

The only testimony offered by respondent came from two 
osteopathic physicians. Their testimony indicated a lim¬ 
ited knowledge of pharmacology. 1 These witnesses testified 
about the use of respondent’s preparation in the treatment 
of arthritis without knowledge as to the causative factors 
thereof and on the theoretical basis that toxic conditions of 
the gastrointestinal tract are generally the causative fac¬ 
tors of arthritis, a theory which has long been disproved by 
modern medicine and is not now accepted by the consensus 
of opinion of the medical profession. Furthermore, these 
witnesses used this preparation without knowledge of its 
actual or true composition and without knowledge of its 
therapeutic properties. These witnesses further attrib¬ 
uted the alleged therapeutic value of this preparation to the 
element olibanum, which position is decisively refuted bv 
the unqualified testimony of the medical experts, who clear¬ 
ly established the scientific fact that respondent’s prepara¬ 
tion, either containing or not containing olibanum, pos¬ 
sesses no therapeutic value whatever in the treatment of 
arthritis and the kindred ailments for which respondent has 
recommended it. 

Paragraph Nine: The use by the respondent of the fore¬ 
going false, deceptive, and misleading statements and rep- 
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reservations with respect to the therapeutic value of its 
preparation has had and now has the capacity and tendency 
to mislead and deceive a substantial portion of the purchas¬ 
ing public into the erroneous and mistaken belief that said 
statements and representations are true and that respond¬ 
ent’s preparation has therapeutic value in the treat- 
40 ment of arthritis, neuritis, and rheumatism, and, be¬ 
cause of such erroneous and mistaken belief, such 
members of the purchasing public have purchased substan¬ 
tial quantities of respondent’s said preparation. 

CONCLUSION. 

The aforesaid acts and practices of the respondent as 
herein found arc all to the prejudice and injury of the pub¬ 
lic and constitute unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal 
Trade Commission Act. 

By the Commission. 

GARLAND S. FERGUSON, 

(seal) Chairman. 

Dated this 12th day of October, A. D. 1943. 

Attest: 

Otis B. Johnson, 

Secretary. 
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BEFORE THE 

FEDERAL TRADE COMMISSION 


In the Matter 
of 

J. E. TODD, INC., a corporation. 




L Docket No. 4549. 


Room 410, Post Office Building, 
Buffalo, New York, 

November 5, 1941. . 

Met, pursuant to notice at 10: a. m. 

Before : 

J. W. Addison, Trial Examiner. 

Appearances: 

R. P. Bellinger, Esq., attorney for the Federal Trade 
Commission. 

John A. Nash, Esq., of the firm of Nash & Donnelly, 
American Securities Building, Washington, D. C., for the 
Respondent. 

45 PROCEEDINGS. 


Trial Examiner Addison: The hearing will come to or¬ 
der. 

This hearing is held pursuant to an order of the Federal 
Trade Commission entered on the 17th day of December, 
1941, in the matter of J. E. Todd, Inc., Docket No. 4549. 
It is held to take testimony in support and in denial of the 
allegations in a complaint issued by the Commission on the 
29th day of July, 1941, charging Respondent with unfair 
and deceptive acts and practices in violation of Section 5 
of the Federal Trade Commission Act by misrepresenting 
Todd’s Capsules. 
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I am directed to say that anybody that wants a copy of 
the transcript of the testimony in this hearing may arrange 
for the same with the reporter here who is not connected 
with the Commission in any way. 

If counsel have not already done so, they will please give 
their names to the reporter. 

Mr. Nash: John A. Nash, Washington and Chicago. 

Mr. Bellinger: May it please your Honor, this is olf the 
record. 

Trial Examiner Addison: Off the record. 

(Discussion off the record.) 

Trial Examiner Addison: On the record. 

Mr. Bellinger: Before I start interrogating Mr. 
46 Todd, your Honor, I have a printed statement from 
the Audit Bureau of Circulations covering the circu¬ 
lations and the statements of the leading newspapers 
throughout the country. 

This is a report as to the circulation of the Buffalo Times 
in 1939 and I have exhibited to counsel and understand that 
there is no objection to introducing it in evidence. 

If not, I offer it as Commission’s Exhibit No. 1. 

Mr. Nash: We would like to know the purpose, of course, 
your Honor, on the record for which it is offered. Outside 
of that, we have no objection. 

Mr. Bellinger: The purpose is, merely for such infor¬ 
mation as it may convey as to the circulation of the Buffalo 
Times in the year 1939. 

Mr. Nash: We have no objection to that, your Honor. 

Trial Examiner Addison: It may be received by agree¬ 
ment as Commission’s Exhibit No. 1 and will be marked. 

(The document referred to was marked “Commission’s 
Exhibit 1” and received in evidence.) 
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JOHN EDWARD TODD was thereupon called as a wit¬ 
ness for the Commission and, having been first duly sworn, 
testified as follows: 

Direct Examination: 

47 By Mr. Bellinger: 

Q. Mr. Todd, what is your full name? That is, 
what are your initials, please? 

A. John Edward Todd. 

Q. Where do you live? 

A. 904 Delaware Road, Kemnore. 

Q. Kenmore is a suburb of Buffalo, is it? 

A. Yes. 

Q. And, of course, it is in the State of New York? 

A. Yes. 

Q. What business are you engaged in, Mr. Todd? 

A. Manufacturing of Todd’s Capsules. 

Q. You are the president and owner of J. E. Todd, In¬ 
corporated? 

A. Not the owner; president and treasurer. 

Q. President and treasurer? 

A. Yes. 

Q. So that as such you manage and control the business, 
do you not? 

A. Yes. 

Q. Are you the principal owner? 

A. I own 51 percent of the stock. 

Q. J. E. Todd, Incorporated is a corporation, is it? 

A. Yes, sir; New York State. 

Q. Under the laws of the State of New York? 

48 A. Yes, sir. 

Q. With its principal place of business located here? 
A. Right in Kenmore. 

Q. Located on what street? 

A. 3167 Delaware Avenue, Kenmore. 
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Q. Now, that corporation is engaged in the business of 
manufacturing, selling and distributing Todd’s Capsules, 
is it? 

A. Yes, sir. 

Q. How do you operate, Mr. Todd? I mean, to whom do 
you sell? 

A. Anyone, you or the wholesale drug stores; the local 
drug stores have handled our goods ever since we have 
manufactured them; a lot of the drug stores handle them. 
Some doctors handle them. There is no restrictions at all. 
We have got a price for the wholesale druggists; we have 
got a price for the doctors and pharmacists and we have 
got a price direct to the people. 

Q. And you sell on order, too, through the mails, do 
you? 

A. Yes, sir. 

Q. When you get an order you fill it here in Kenmore? 

A. Yes, sir. 

Q. And the preparation is shipped from Kenmore? 

A. Yes, sir. 

Q. How do you ship it, by express? 

49 A. Sometimes; parcel post sometimes. Most of 
it is by parcel post, some of it by express. It is 
cheaper by parcel post in smaller packages and larger 
packages are cheaper by express. 

Q. You are still engaged in this business? 

A. Yes, sir; still engaged in it. 

Q. You ship to all parts of the United States and the 
many states? 

A. Yes, sir. 

Q. How long have you been so engaged? 

A. About 10 years. 

Q. About 10 years? 

A. Yes. 


Q. Was the corporation organized about that time, some 
ten years ago ? 

The Witness: What date was that, Mr. Dickin¬ 
son? 

A Voice: January 3, 1930. 

The Witness: 1930. 

By Mr. Bellinger: 

Q. Has the business been pretty fair in recent years ? 

A. Yes, sir. 

Q. You have had quite a wide— 

A. It has grown all the time. 

Q. It has been growing all the time and there is quite a 
large volume of your sales throughout the country? 
50 A. Yes, sir. 

Q. I wonder if you would mind giving us the 
formula for your capsules? 

A. The formula ? 

Q. Yes, sir. 

A. It is right on the box. 

Q. Well, the box is not yet in evidence. It probably will 
be, but if you have no objection, I would be glad if you would 
state it so the reporter can get it. 

A. I will have to read it off there because I don’t carrv 
it in my mind. It is on there. That is, if you have got the 
new box. That is the old box. 

Trial Examiner Addison: Off the record. 

(Discussion off the record.) 

Trial Examiner Addison: On the record. 

By Mr. Bellinger: 

Q. First, have you any objection to giving us the quanta- 
tive and qualitative formula? 

A. On the quantity I think that that’s something that 
you can still hold according to the law. 

Q. You regard that as a trade secret, is that correct? 
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A. That is what I understand, we are allowed to. 

Q. You object to divulging the percentage parts of these 
ingredients ? 

A. Yes, sir. 

51 Q. All right. Then, may I ask you this? Are 
Todd’s Capsules made up of the following ingredi¬ 
ents: Olibanum—I may not pronounce them correctly, but 
you probably know what I mean. 

A. Yes. 

Q. Magnesium oxide ? 

A. That’s right. 

Q. Calcium carbonate? 

A. That’s right. 

Q. And sodium bicarbonate? 

A. That’s all. 

Q. And that comprises the entire ingredients? 

A. Yes. 

Q. And has the preparation been composed of those 
ingredients ever since you have had it on the market? 

A. Yes, sir. 

Q. And there have been no changes? 

A. No, sir. 

Q. Now, I show you a letter, Mr. Todd, dated August 
17, 1939. 

A. Yes. 

Q. Directed to the Federal Trade Commission? 

A. Yes. 

Q. And signed— 

A. By me. 

52 Q. —.T. E. Todd, Incorporated, by J. E. Todd, 
President; is that your signature? 

A. That is my signature. 

Q. And you identify that letter as having been turned 
out by you? 

A. Yes, sir; that is my signature. 


49 


Mr. Bellinger: May it please your Honor, 1 wish 
to offer this letter in evidence, consisting of four 
pages which 1 should think should be marked Com¬ 
mission ? s Exhibit 2-A, B, C and D. 


Mr. Nash: May 1 look at it, please? 

Mr. Bellinger: Yes, sure. Excuse me. 

Mr. Nash: That is all right. 

Trial Examiner Addison: Received without ob¬ 
jection as Commission’s Exhibit 2 with subletters for 
each sheet, A, B, C and D. 

(The letter referred to was marked “Commission’s 
Exhibit 2-A, 2-B, 2-C and 2-1) ” and received in evi¬ 
dence.) 


By Mr. Bellinger: 

Q. Mr. Todd, you are now looking at a letter addressed 
—directed to Mr. F. B. Morehouse of the Federal Trade 
Commission and dated January 27, 1940; is that your let¬ 
ter? 

A. Yes, sir. 

Mr. Bellinger: We offer that in evidence as Com¬ 
mission’s Exhibit No. 3. 

53 Mr. Nash: No objection. 

Trial Examiner Addison: Received without ob¬ 
jection and will be marked Commission’s Exhibit 
No. 3. 

(The letter referred to was marked “Commis¬ 
sion’s Exhibit 3” and received in evidence.) 

By Mr. Bellinger: 

Q. Now, I show you a box containing five smaller car¬ 
tons or boxes, apparently, of capsules; is that your prod¬ 
uct that is under consideration in this case? 

A. Yes, sir. 

Mr. Nash, these are not what we are using at the 
present time? 
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Mr. Bellinger: Do you want this to go on the 
record? 

The Witness: No, I was just asking. 

Mr. Bellinger: It doesn’t need to but maybe if 
Mr. Nash wants it on afterwards— 

Mr. Nash: I think he can answer with that quali¬ 
fication. Just answer Mr. Bellinger’s question. Then 
tell him you would like to explain it and he will al¬ 
low you to explain. 

Mr. Bellinger: Yes, anything you want to say. 

The Witness: That is all right, but those are our 
goods, only those are old. They are not what we are 
using. The formula is just the same but the labels 
54 we are using today are what we are using since the 
new law went into effect in 1939; that is what I would 
like to make clear. 

By Mr. Bellinger: 

Q. In other words, you are selling them now under a 
different carton? 

A. No, no; just a different label. 

Q. Different label? 

A. Yes, to comply with the new 1938 law. 

Q. When was that changed, Mr. Todd? 

A. 1940, to comply with the new Food and Drug Act. 

Q. Now, Mr. Todd, I notice in your letter of August 17, 
1939, which is now in evidence as Exhibit 2-A, B, C and 
D— 

Mr. Nash: One, isn’t it? 

By Mr. Bellinger: 

Q. (Continuing)—under Paragraph 7 you say that: 

“Under separate cover, there is transmitted to 
you a container of capsules for use for a period of 
100 days as advertised.” 

Now, is that different— 
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A. Onlv there was one box short. There should be six 
•> 

boxes there. 

Q. That is what you furnished to the Commission at 
that time? 

A. Yes. 

Mr. Nash: No objection to that. 

55 Mr. Bellinger: We offer this entire large box 
containing five smaller boxes of Todd’s Capsules. 

The Witness: In the original package when they 
got it there was six, do you know that? 

Mr. Nash: That is right. 

Mr. Bellinger: They probably—off the record. 

Trial Examiner Addison: Off the record. 

(Discussion off the record.) 

Trial Examiner Addison: On the record. 

This will be received as Commission’s Exhibit 4 
and—do you want subletters put on the five items 
there? 

Mr. Bellinger: I hardlv think that is necessarv 
since it is all in one big box and the reporter is going 
to be charged with that. 

Trial Examiner Addison: Off the record. 

(Discussion off the record.) 

Trial Examiner Addison: On the record. 

It will be received as Commission’s Exhibit 4 and 
will be so marked. 

(The box referred to was marked “Commission’s 
Exhibit 4” and received in evidence.) 

By Mr. Bellinger: 

Q. Exhibit 4 is a black box which contained six boxes as 
originallv furnished? 

A. Yes. 

56 Q. But now it contains only five? 

A. Now containing only five. 
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Q. And that represented the preparation and its con¬ 
tainers as sold at that time? 

A. Yes. 

Q. There has still been no change except you say in 1940 
the label was changed to conform to the— 

A. New law. 

Q. —to the Food and Drug law? 

A. That’s it, yes. 

Q. Now, J. E. Todd, Incorporated has advertised on 
somewhat of an extensive scale? 

A. No, not extensive; we did advertise very, what you 
would call conservative. 

Q. How have you advertised your product? 

A. We had advertised it in our local papers, one or two 
national papers. We have advertised in the Buffalo News, 
Buffalo Times, and Courier Express; and Polish Every¬ 
body’s Daily and the extension magazine, a Catholic paper 
—and what is the name of that other Catholic paper, Mr. 
Dickinson? 

A Voice: The Sundav Visitor. 

* 

The Witness: Sunday Visitor; those have been 
our main advertising mediums. 

By Mr. Bellinger: 

Q. When have you advertised in those papers? 

57 A. Well, the Buffalo News, we still do a little ad¬ 
vertising in it. The Express, we do a little with them, 
with Everybody’s Daily, we do a little with them and 
the Extension, we got an ad there in July, I think, or June. 
The ad we are using now is modified trying to conform with 
the Federal Trade. That’s in there, until we get this thing 
settled (handing paper to counsel.) 

Q. Is this little ad that I now show you a specimen of 
your current advertising? 

A. Yes, sir. 
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Q. I notice that it is signed just J. E. Todd, individual¬ 
ly? 

A. Yes, sir. 

Q. You operate some in that name, do you, rather than 
in the name of the corporation? 

A. No, we don’t sell anything in that name. That’s just 
mvown— 

Q. But this is, as a matter of fact, a corporation ad, 
isn’t it ? 

A. Yes. 

Q. For J. E. Todd, Incorporated? 

A. Yes. 

Q. What did that appear in? 

A. Well, I am not sure. They have been in the news. 
They have been in the Extension. T don’t just know just— 
Trial Examiner Addison: Off the record. 

58 (Discussion off the record.) 

Trial Examiner Addison: On the record. 

The Witness: I think it is the Extension. No, it 
wouldn’t be. That would be right or—yes, I think 
it is the Extension magazine. 

By Mr. Bellinger: 

Q. Well, is this the only advertisement that you are 
now using? 

A. Yes. 

Q. "Regardless of what paper it might be? 

A. That’s the only advertisement. 

Q. But this ad that T now have in mv hand is the onlv 
advertisement that J. E. Todd, Incorporated is now using? 

A. Absolutely. 

Q. How long have you been using this particular ad? 

A. That, I should think about, I guess the last six 
months anyway. 

Q. About the last six months. And it appears in news¬ 
papers going into interstate circulation, does it? 
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A. No, not the newspapers. It goes into the Extension 
Magazine. That’s the only one that it has been in that is 
interstate. 

Q. That is interstate? 

A. That’s national. 

Q. The Exchange magazine? 

59 Mr. Nash: Extension. 

The Witness: Extension. 

By Mr. Bellinger: 

Q. Doesn’t it appear in the Buffalo News? 

A. Yes. 

Q. Doesn’t the Buffalo News go into states beyond New 
York? 

A. I don’t know. 

Q. You don’t know about that? 

A. I don’t know that. 

Mr. Nash: We will admit that, if it is of any im¬ 
portance. 

The Witness: It may be, but it is a Buffalo pa 
per. We call it local. We pay for local advertis¬ 
ing. 

Mr. Bellinger: Doesn’t it appear in the Courier- 
Express ? 

Mr. Nash: Yes. 

You can buy it in Washington. 

The Witness: I didn’t think of that. 

Mr. Bellinger: It is admitted then that both of 
those newspapers go beyond the State of New York 
in their circulation. 

Mr. Nash: We will be glad to admit that. It is 
of no importance. 

Mr. Bellinger: We offer this specimen of adver- 

60 tising material which Mr. Todd has just produced 
and ask that it he received as Commission’s Exhibit 
No. 5. 
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Mr. Nash: No objection. 

Trial Examiner Addison: It will be received and 
marked Commission's Exhibit No. 5. 

(The newspaper clipping referred to was marked 
“Commission’s Exhibit 5” and received in evidence.) 

Air. Bellinger: If we may now, if you have no ob¬ 
jection, take this young man, 1 don’t think either one 
of us will ask him more than three or four questions; 
be through with him in five minutes. 

Mr. Nash: We will be glad to; entirely satisfac¬ 
tory. 

Air. Bellinger: There is no objection to that, is 
there, your Honor? 

Trial Examiner Addison: No. 

You might just say by agreement of counsel the 
witness is withdrawn temporarily to allow another 
witness to testify. 

(Witness withdrawn temporarily.) 

Air. Bellinger: I will ask Air. Padalino to come 
around and take the stand. 


SALVATORE PADALINO was thereupon called as a 
witness for the Commission and, having been first 
61 duly sworn, testified as follows: 

Direct Examination: 

By Air. Bellinger: 

Q. Your name is what, your full name? 

A. Salvatore Padalino. 

Q. And aren’t you commonly called “Sam” for short? 
A. Yes, that is what they call me. 

Q. Where do you live? 

A. 236 Albany Street. 

Q. Buffalo? 

A. Buffalo, New York. 
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Q. What business or work are you engaged in here? 

A. Now? 

Q. Y es. 

A. Clerk, in the office. 

Q. In what office? 

A. The Buffalo Color Press, Incorporated. 

Q. And that is located in Buffalo, of course? 

A. 195 Main Street. 

Q. How long have you been employed by that, concern ? 

A. Well, there is two answers to that. As I say, I started 
in 1931 for the Buffalo Times and the Buffalo Times in 
1939 suspended and that is the—they changed the name 
over to the Buffalo Color Press and from ’39 I have been— 
I just kept working on since then. 

62 Q. From 1939 on back then to 1931 you were an 
employee of the Buffalo Times? 

A. That’s right. 

Q. That was a daily newspaper here in Buffalo? 

A. Yes. 

Q. How long were you employed with that paper? 

A. I believe I started in 1931, about eight years there. 

Q. By reason of your employment with the Buffalo 
Times are you in a position to know whether or not any 
part of the circulation of the Times went into interstate 
circulation? That is, beyond the State of New York? 

A. No, I wouldn’t be. I wouldn’t be, because I was not 
connected with the circulation department. I was in the 
office. 

Q. Weren’t your duties at the end of the month and 
around the first of the month such that vou came in con- 
tact with the circulation department and in that way— 

A. Not directly, no. I had my own separate work at the 
end of the month, see? I used to make out the reports for 
the central office, not connected with circulation, but the 
fellows around me were working on circulation stuff. 
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Q. And you saw wliat they were doing? 

A: Well, not exactly. I saw they were probably making 
out bills, you know, at the end of the month. I couldn’t 
swear to it, see. 

(>3 Q. Could you see they were making out bills for 
anybody for subscriptions beyond the State of New 

York? 

A. I couldn't say that because that was out of my line, 
see. 1 came in contact with the fellows that worked in the 
circulation department, but I never discussed the work, you 
see. 

Q. What did vou tell me Monday. 

A. Monday? 

Q. Yes. 

A. I don’t remember what I told you Monday. There 
was a lot of things we were talking about Monday. 

Q. Didn’t you tell me that you knew from your exper¬ 
ience with the Times that it circulated beyond the State 
of New York? 

A. I presumed it did, but I couldn’t prove it, you see. 

Q. Didn’t you tell me that you knew by reason of your 
work at the end of the month and the first of the month and 
being associated with those people in the circulation de¬ 
partment that you saw evidence convincing you that some 
of the papers went beyond the State of New York? 

A. Well, that’s different. I saw evidence that—what 
you just got through saying, yes, I saw evidence. 

Q. So that you knew in your own mind that the papers 
were going beyond the State of New York? 

(>4 A. Well, if you put it that way, yes. And that— 
Q. That was up to the time in 1939 that the paper 
censed publication? 

A. Yes, I guess so. • 

Mr. Bellinger: That’s all. 

Mr. Nash: No cross examination. 




58 


The "Witness: You see, I don’t want to say any¬ 
thing I am not sure of. 

Trial Examiner Addison: Off the record. 
(Discussion off the record.) 

Trial Examiner Addison: On the record. 
(Witness excused.) 


JOHN EDWARD TODD resumed the stand and testified 
further as follows: 

Direct Examination (Cont’d): 

By Mr. Bellinger: 

Q. Mr. Todd, I show you an ad and ask you to look at it 
and tell me if you can identify it as one of the corporation’s 
ads that was appearing in 1939? 

A. Yes, sir. 

Q. Did that appear in “Our Sunday Visitor” about 
June, 1939? 

A. I think it was. 

Mr. Bellinger: We offer that in evidence, that ad, 
65 as Commission’s Exhibit No. 6, I believe it is. 

Trial Examiner Addison: It may be received 
without objection as Commission’s Exhibit No. 6 and 
may be so marked. 

(The newspaper clipping referred to was marked 
“Commission’s Exhibit 6” and received in evidence.) 

By Mr. Bellinger: 

Q. What sort of a publication is “Our Sunday Visi¬ 
tor”? 

A. It is just a small weekly paper. It is given out at 
the Catholic churches. 

Q. Published here in Buffalo? 

A. No, it is— 

Trial Examiner Addison: Off the record. 
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(Discussion off the record.) 

Trial Examiner Addison: On the record. 

The Witness: It is published either in Minnea¬ 
polis or Chicago. 

By Mr. Bellinger: 

Q. It is published either in Minneapolis or Chicago, 
somewhere further west? 

A. Yes, somewhere west. It is not here. It is not a 
local paper because it is shipped to the churches in different 
states. 

Trial Examiner Addison: That is, in the United 
States? 

66 The Witness: Well, no; I should think just the 
middle, the midwestern. 

By Mr. Bellinger: 

Q. You should think what? 

A. The middle western. 

Q. In the middle western states? 

. A. I should think so, yes. I couldn’t say definitely, 
hut I think that’s where it is covered. 

Q. I will ask you if you recognize that ad as being one 
of J. I 4 ). Todd, Incorporated? 

A. Yes, sir. 

Q. May I ask you to look again at the letter which you 
wrote, of August 17th, and ask you if that ad does not re¬ 
present what you describe in your letter as Exhibit A as 
having been furnished with that letter? 

A. I imagine that’s the same thing. 

Q. You think that is the same one that you described 
as Exhibit A? 

A. Yes. 

Q. In other words, then— 

A. That’s about the only ad we were using at that time, 
you see. 
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Q. In other words, it is then the ad you represented in 
your letter as having been published— 

A. That is where it w*as, in the Buffalo Times. 

67 Q. At that time in the Buffalo Times? 

A. Yes. 

Q. The Kenmore Press? 

A. Yes. 

Q. The Courier Express? 

A. Yes. 

Q. The Courier Express is a Buffalo daily morning 
newspaper? 

A. Yes, sir. 

Q. The Echo? 

A. That’s a Catholic weekly paper. 

Q. The Victoria Magazine? 

A. That’s right. 

Q. The Amherst Bee Company? 

A. Yes. 

Q. This American Hungarian paper that you have 
mentioned here? 

A. Yes. 

Q. And Our Sunday Visitor? 

A. Yes. 

Q. And West Side Journal and the Lackawanna Leader 
and the Automobile Club of Buffalo? 

A. Yes. 

Q. The Buffalo Hirado, the Hamburg Publishing Com¬ 
pany, the Buffalo Teacher and the Germanic Publishing 
Company? 

A. Yes. We were running lots of them then, 

68 weren’t we? Yes, that’s right. All right. 

Q. That ad appeared in all those publications at 
some time during the year 1939? 

A. Yes, sir. 
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Q. Mr. Todd, there is no question about at least some 
of those publications circulating beyond the State of New 
York, is there? 

A. Oh, some of them might; yes. 

Mr. Bellinger: We offer this ad then, which the 
witness has just identified, as Commission’s Exhibit 
No. 7. 

Mr. Nash: No objection, your Honor. 

Trial Examiner Addison: It may be received as 
Commission’s Exhibit No. 7 and marked. 

(The newspaper clipping referred to was marked 
“Commission’s Exhibit 7’’ and received in evidence.) 

By Mr. Bellinger: 

Q. Now, I show you a leaflet which appears to be some 
of your material; will you tell us what that is, please? 

A. That’s a circular we used to send out. 

Q. You sent it out? 

A. To people who inquired for information. 

Q. You sent that out upon inquiry? 

A. Yes. 

Q. Rather than with a form— 

A. No, we never sent anything out without re¬ 
quest. 

60 Q. But when you received a. letter— 

A. We sent that out. 

Q. —or inquiry in any form from a prospective custom¬ 
er, you sent them— 

A. One of them. 

Q. —this leaflet entitled * ‘Todd’s Capsules”? 

A. Yes, sir. 

Q. And when was that in use in that manner? 

A. We used that up until the Federal Trade Commission 
called our attention to it and then we changed it. It was 
about two or three years ago. 1938—we used that in 1939. 
1939. 
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Q. That is the circular or form letter that you referred 

to in your letter of August 17th as Exhibit E? 

A. Those things, Exhibit E and such as that, those are 

evidently what our attorney sent. I can’t remember that. 
* + 

That’s the only circular we used at that time. 

Q. You were using that in 1939 in the manner you just 
testified to? 

A. Yes, sir. 

Q. I show you the letter, Mr. Todd; you see it is marked 
Exhibit E, don’t you? 

A. Yes, sir. 

Q. And you see in your letter here that you say Exhibit 
E, a circular mailed by it, that is your, corporation? 
70 A. Yes. 

Q. To persons making inquiry regarding Todd’s 
Capsules? 

A. That’s right; that’s correct. 

Q. So that is undoubtedly the same thing you sent to us 
at that time, isn’t it? 

A. Yes, that’s right. 

Mr. Bellinger: We offer that in evidence. 

Mr. Nash: No objection. 

Mr. Bellinger: That is the leaflet or circular. We 
offer that in evidence as Commission’s Exhibit No. 8, 
I believe it is. 

Trial Examiner Addison: Received as Commis¬ 
sion’s Exhibit 8, without objection? 

Mr. Nash: Yes, sir. 

Trial Examiner Addison: It may be so marked. 
(The leaflet referred to was marked “Commis¬ 
sion’s Exhibit 8” and received in evidence.) 

By Mr. Bellinger: 

Q. Mr. Todd, I show you a circular letter, the top line 
printed in heavy black type “J. E. Todd, Incorporated,” 
and ask you what that is, please. 
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A. That was a form letter we used to—that used to go 
out. 

Q. You will notice it is marked Exhibit D and I will re¬ 
fer you to paragraph three of your said letter in 

71 which you. say: “Attached hereto and marked Ex¬ 
hibit D is a form letter,” and so on, “mailed by it 

to persons making inquiries respecting Todd’s Capsules.” 
Ts that the form letter you had reference to at that time? 

A. Yes. 

Q. So that you were sending that letter in that form to 
prospective customers or inquirers through the mails dur¬ 
ing the year 1939? 

A. Yes. 

Q. And prior thereto? 

A. I think so, yes. Prior to that? 

Trial Examiner Addison: Off the record. 
(Discussion off the record.) 

By Mr. Bellinger: 

Q. You say that was sent by your concern to prospec¬ 
tive purchasers or inquirers through the mail in the year 
1939? 

A. Yes, sir. 

Q. And was it used prior to the year 1939? 

A. Well, we have changed those letters several times. 
I couldn’t say without having all my records here that it 
was, but I imagine it was. 

Q. You rather think it was? 

A. Yes. 

Q. Is it in current use, now, this particular letter? 

A. No. 

72 Q. When was it abandoned? 

A. We changed everything when the Federal 
Trade Commission sent us those letters, we changed our 
whole—our advertisements and everything trying to con¬ 
form with the laws. 
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Q. That was about 1940, was it? 

A. About 1940, yes. 

Mr. Nash: No objection. 

Mr. Bellinger: We offer this form letter in evi¬ 
dence and ask that it be received and marked Com¬ 
mission’s Exhibit No. 9. 

Mr. Nash: No objection, your Honor. 

Trial Examiner Addison: It may be received as 
Commission’s Exhibit No. 9 and marked. 

(The letter referred to was marked “Commission’s 
Exhibit 9” and received in evidence.) 

By Mr. Bellinger: 

Q. Now, I show you two photographs of a lady, which 
I think were furnished by you to the Commission? 

A. Yes, sir. 

Q. And ask what use, if any, you have made or are 
making of those? 

A. We have sent them out to people to let them see a 
person before they took the Todd’s Capsules and after 
having taken them. 

Q. Are you still using them in that way? 

73 A. No. 

Q. When did you cease to do that? 

A. About six months ago. 

Q. And how long were they in use in that manner? 

A. Oh, I imagine about four or five years. 

Q. Four or five years. 

A. Yes. 

Q. You sent them through the mail, did you? 

A. Yes. 

Q. To anybody whom you thought might be interested 
throughout the United States? 

A. Yes, sir. I might mention here—I don’t know 
whether it will interest you or not—but Dr. Samblanet here 
has examined that lady and I don’t know whether that 
would interest you or not, and those are absolutely true. 
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Mr. Bellinger: I assume that Dr. Samblanet will 
take the stand. 

The Witness: This is Mrs. Ledwin, Doctor. 

Mr. Nash: We have no objection. 

Mr. Bellinger: We offer these two photographs 
in evidence which have just been identified by the 
witness and ask that they be marked Commission’s 
Exhibits 10 and 11. 

Trial Examiner Addison: Received without ob¬ 
jection as Commission’s Exhibits 10 and 11 and may 
be so marked. 

74 (The photographs referred to were marked ‘‘Com¬ 
mission’s Exhibits 10 and 11” and received in evi¬ 
dence.) 

By Mr. Bellinger: 

Q. Now, I show you three photographs of a man which, 
I think, were furnished to the Commission by you and ask 
if you can identify them? 

A. Yes, sir; that is the same way as the other. 

Q. They were used in the same way as Commission’s 
Exhibits 10 and 11 which have just been put in evidence? 

A. Yes, sir. 

Q. Anci during the same period of time? 

A. Yes, sir. 

Mr. Nash: No objection, your Honor. 

Mr. Bellinger: We offer in evidence these photo¬ 
graphs to be marked Commission’s Exhibits 12, 13 
and 14. 

Mr. Nash: No objection, your Honor. 

Trial Examiner Addison: Received as Commis¬ 
sion’s Exhibits 12 to 14 inclusive; they may be so 
marked. 

(The photographs referred to were marked “Com¬ 
mission’s Exhibits 12, 13 and 14” and received in 
„ evidence.) 
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By Mr. Bellinger: 

Q. Mr. Todd, I will ask you to look at that 
A. Yes, sir. 

Q. And tell me, if you can, what that is. 

75 A. That is a circular that we have been using 
for about a vear. 

Q. You started using this about a year ago? 

A. Yes, sir; and we are using it today. 

Q. You are still using it. 

A. That’s the only circular we are using. 

Q. That is all the advertising you are doing now? 

A. Yes, sir. 

Q. Other than the little ad that you first offered in evi¬ 
dence ? 

A. Yes, those are the only two things. 

Q. What are you doing with this big broadcast? 

A. Where people send in for information, we just 
put it in an envelope without any letter or anything, just 
leave it to them. 

Q. Throughout the country in the many states? 

A. Yes. 

Q. By mail? 

A. We don’t write a letter, don’t even acknowledge 
receipt of inquiry, just simply put one of these in an envel¬ 
ope and mail it to them. 

Q. You have been doing that about a year and you are 
still doing it? 

A. Yes, sir. 

Trial Examiner Addison: Off the record. 

76 (Discussion off the record.) 

Trial Examiner Addison: On the record. 

Mr. Bellinger: I ask that this broadside which 
is identified by Mr. Todd be accepted in evidence 
and marked Commission’s Exhibit No. 15. 

Mr. Nash: No objection, your Honor. 
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Trial Examiner Addison: It may be received as 
Commission’s Exhibit 15 and may be so marked. 

(The broadside referred to was marked “Commis¬ 
sion’s Exhibit 15” and received in evidence.) 

By Mr. Bellinger: 

Q. Now, Mr. Todd, I show you a page from the July 
24,1939 issue of the Buffalo Times— 

A. Yes. 

Q. —and ask you if you can identify that picture and 
that printing that appears with it marked Exhibit B ? 

A. I can identify the picture but the—this here was 
written by a reporter from their paper and was published 
before I even saw it. Kate Burr was the lady that was 
there and wrote the article. 

Q. You see that your ad appears on the same page? 

A. Well, you see, we used to run this all the time. 

Q. Yes, but just answer my question. You will note that 
it appears on the same page with this— 

A. Yes. 

77 Q. With your regulation ad that you were carry¬ 
ing in the papers at that time ? 

A. Yes, but we didn’t pay for anything else except the 
ad. 

Q. You did not pay for anything else except the ad? 

A. No, we had a contract at that price, you see. 

Q. You do know that—or, rather, in contracting for your 
ad at that price did you not have an understanding with 
them that they -would run such a story as this, too? 

A. No. They asked several times, they called several 
times and asked if I had a story and I said we had no story 
to tell; but we had no contract that they would do that. 

Q. You don’t realize that you paid a higher rate for 
that ad than you would have had not some such story as this 
been going to appear in the paper? 
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A. No. In fact, I think our books would prove that we 
were paying that price right along two or three years be¬ 
fore they ever put any write-up in at all. 

Q. You had no conversation with a representative of the 
Buffalo Times with respect to running an ad at a certain 
price and as a part consideration thereof getting a news 
story such as this or getting a write-up? 

A. We had no contract. He may have mentioned it, but, 
as I say, it was just the same advertising and the same price 
as what it had been. As I told you just now, I told them. 

“We don’t need any write-ups.” We did not have 
78 anything to have any write-ups about but, of course, 
they do like to get write-ups and especially where 
there is a picture and, as a matter of fact, they are after 
you for pictures all the time for the newspapers. And, so 
far as that went, it was—I think we could bring up the old 
papers and our books and show that we were running this 
long before they started this business section there and that 
appeared at the same price because I remember at the time, 
I think it was the Buffalo News said something about, 4 ‘Oh, 
you are giving business to the Times, eh?” and I says, 
“Oh, I am not buying it.” Then they says, “Oh, yes, you 
are. You are paying for those write-ups.” I says, “No, I 
not. I am not paying for that write-up at all. I am pay¬ 
ing for my ads. It is no different than it was before.” He 
says, “Oh, yes, you are paying for it.” I says, “No, I am 
not.’-’ Him and I argued it out and a little while after that 
he asked me for an ad, at least for a write-up. It was the 
one, I think, that was in the Times. He says, “'Why don’t 
you give us a chance at that?” And they put it in, but they 
put the ad there right on it in about six places and charged 
us about 150 or $200 and I said, “You are a nice one to come 
here and bawl the Times out.” So that—that’s how I re¬ 
member the incident. 

Q. That is the News you are referring to or the Courier 
Kx press? 
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A. This was the Buffalo News. 

79 Q. There is no question about it at this time, 
about the fact that at this time the Times was—some 

of its issues were going beyond the State of New York; 
I believe you have already covered that. 

A. They might. As I say, I couldn’t say definitely they 
are but I imagine the Times would be the same as the News; 
a few would get over the border but I don’t think they would 
very much. The Times did not have a big circulation. 

Q. You handle your own advertising, don’t you? 

A. Yes, sir. 

Q. I mean, you give the orders for it and so on? 

A. Yes. 

Q. And you have no recollection, Mr. Todd, of discuss¬ 
ing your advertising about the time or prior thereto with a 
representative of the Times in which he agreed to give you 
a news story if you took this ad at a certain price? 

A. No, sir; as a matter of fact, they were calling up 
nearly every week and asking us if they couldn’t put a 
write-up in for us. I says, “What’s the use? There is 
nothing to write-up about.” Then they wrote that up and 
I says, “That’s not right; you shouldn’t put it in,” but they 
still went on doing it. 

Q. I see. 

A. They evidently wanted something to fill the paper 
with. 

Q. I ask you to look at that particular page from 

80 the Echo of July 27,1939— 

A. Yes. 

Q. —and ask if your testimony—if you would testify 
to exactly the same facts with regard to that. 

A. That there was written, as I understand it, written 
by one of their own men who was at the party and took all 
those notes. I know I had nothing to do with it whatever. 

Q. It appeared under the same circumstances? 
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A. Yes. 

Q. As the story that appeared in the Times about the 
same time? 

A. Yes, no pay for it. I don’t know whether they were 
both there that night or not but the Courier had a reporter 
there at one of our parties and I know they had a Times 
reporter there at different times; Kate Burr was at two 
or three of our parties for the Times. 

Q. Now, I want to ask you to take the second para¬ 
graph—no, the paragraph marked two in your letter of 
August 17th and compare it with this sheet from the Times 
and ask you if that is what you referred to in that letter 
as Exhibit B; you see it is marked Exhibit B here. 

A. That’s right. 

Q. And then compare the sheet from the Echo marked 
Exhibit C and tell me if that’s what you referred to in the 
same paragraph of your letter as Exhibit Cf 
81 A. Yes. 

Q. Well now, I notice that you say in the next 
paragraph of your letter: “Since the publication of the 
articles of Exhibit B and C in the Buffalo Times and in the 
Echo, the company has mailed approximately 50 copies of 
each to persons inquiring for information respecting the 
capsules.” Is that correct? 

A. Yes, sir. 

Q. So that you did, following the publication of these 
two articles in those two papers you yourself took occasion 
or—rather, the corporation, you say the company in here, 
you mean the J. E. Todd, Incorporated? 

A. Yes. 

Q. Took occasion to send some 50 copies of these 
through the mail to various people throughout the United * 
States inquiring about your product, is that correct? 

A. Yes. 

Q. And that occurred, I suppose, shortly after their 
publication in July, 1939? 
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A. Yes, sir. 

Q. And have you used any of them in that manner since? 

A. No, sir. 

Q. So that you had just circulated about fifty of these? 

A. Yes. 

82 Q. Through the mails? 

A. Yes. 

Q. Throughout the country? 

A. Yes, sir. 

Q. That was probably in August or September, 1989? 

A. These were not sent out to encourage people—they 
were sent out to principally old users to let them see what 
the party was like. That was the main idea of that. 

Mr. Bellinger: Your Honor, I offer in evidence a 
sheet, a pink sheet from the Monday, July 24, 1939 
issue of the Buffalo Times carrying a picture and a 
two column story or article about Todd’s get-together 
party. 

Mr. Nash: No objection. 

Trial Examiner Addison: May be received as 
Commission’s Exhibit 16 and so marked. 

(The sheet referred to was marked “Commission’s 
Exhibit 16” and received in evidence.) 

Mr. Bellinger: I also offer a part of page seven 
of the July 27, 1939 issue of the Echo with particu¬ 
lar respect to the top of the last column of that 
page and ask that it be marked Commission’s Ex¬ 
hibit No. 17. 

Mr. Nash: No objection, your Honor. 

Trial Examiner Addison: Received as Commis¬ 
sion’s Exhibit 17 and may be so marked. 

(The sheet referred to was marked “Commission’s 

83 Exhibit 17” and received in evidence.) 

By Mr. Bellinger: 

Q. Now, what sort of a publication was the Echo, Mr. 
Todd? 
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A. It is a weekly Catholic paper. 

Q. Published in Buffalo? 

A. Yes, sir. 

Q. Does it go to various Catholics throughout the 
country? 

A. I don’t think so; just a local paper. 

Q. You don’t know about that, it has gone out of pub¬ 
lication, has it? 

A. Yes. It is taken over by the Union and Times; 
now it is the Unity and Echo. 

Q. So that it is no longer published as the Echo? 

A. No. 

Q. That change was made a couple of years ago or 
more? 

A. About that, I guess, yes. 

Q. Now, the Buffalo Times is no longer in existence, is 
it? 

A. No. 

Q. It, I believe was one of the Scripps-Howard news¬ 
papers, or do you know? 

A. Yes. 

Q. How long has that ceased publication? 

A. The Times? 

Q. Yes. 

84 A. About two years. 

Q. Now, what are the directions for taking your 
preparation, Mr. Todd? 

A. Three capsules a day. 

Q. Three a day? 

A. Yes. 

Q. Is there any advertised taking time, before meals 
or after meals? 

A. No; usually tell the people they can take them any 
time, just so they space them out. 

Q. And take them three a day? 
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A. Yes. 

Q. Are there any other directions that are furnished 
with the capsules? 

A. No. 

Q. In other words, there is no other preparation to be 
takeri in connection with them? . . 

A. No, not at all; just the capsules alone. 

Q. And no directions with respect to diet or exercising 
or— 

A. No. 

Q. No exercising or any of those things? 

A. No, no. Most of the people we have are ones that 
have tried exercises and the ones that have been on diets 
and have gone here and gone there and been on diets and 
all kinds of things like that. This is all they want 
85 when they get to us. When they come to us they 
know what they want, somebody has told them about 
it. 

Q. Well, is there any— 

A. Most of them will ask you if there is any diet and 
I says no. 

Q. Is there any particular length of time that they are 
directed to take them? 

A. Well, until they are well; that’s about the only ques¬ 
tion they ask me. 

Q. Just start taking them and keep taking them until 
they are well. 

A. Yes. 

Mr. Bellinger: I think that’s all, Mr. Todd. 

Mr. Nash: We have no cross examination. 

Mr. Bellinger: No questions? 

Mr. Nash: No. 

Mr. Bellinger: May we have about a five minute 
recess? 

Trial Examiner Addison: Yes, we will recess 
for five minutes. 



74 


(A short recess was taken.) 

Trial Examiner Addison: The hearing will come 
to order. 


ROY A. SCHNEIDER was thereupon called as a 

86 witness for the Commission and, having been first 
duly sworn, testified as follows: 

Direct Examination: 

By Mr. Bellinger: 

Q. Mr. Schneider, what is your name, please, your ini¬ 
tials? 

A. Roy A. Schneider. 

Q. Where are you from, and where do you live? 

A. Originally bom and raised right near Chicago. I 
live at 370 Woodbridge, Buffalo, New York. 

Q. In what business are you engaged ? 

A. Well, I am associated with the Courier Express. 

Q. Is that a morning daily newspaper of Buffalo? 

A. That is right, daily newspaper in Buffalo, daily and 
Sunday. 

Q. In what capacity are you associated with them? 

A. Well, I would say as an advertising solicitor. 

Q. How long have you been so engaged? 

A. Well, I have been with them more or less off and on 
for the last thirty years. 

Q. As such are you in charge of what you newspaper 
advertising men term promotional advertising? 

A. I am, in regards to the weekly business page; yes, sir. 
Q. Well, I show you this page which is in evidence here 
as Commission’s Exhibit 16. 

A. Yes. 

87 Q. And ask you to look at it, Mr. Schneider, and 
tell us if that picture and heading and article with 

respect to Todd’s get-together party is what you call pro¬ 
motional advertising? 
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A. Well, in instances where we have run it, I would say 
that it is news. Like I explained to you, here he had a 
meeting of a number of people from all over the country, 
I understand, which I attended and took a reporter out 
with me. 

Q. Well, that party, did you attend that party in 1939? 

A. No, I attended a party, I think it was in—let me see, 
'40, I think it was in July, 1940. 

Q. Just let me ask you this— 

A. A similar party. 

Q. Look at the ad of Todd’s appearing by the side of 
that story and tell us whether or not this a fact: That in 
inserting an ad of that nature by a story of that kind the 
advertiser pays a larger rate ordinarily than he would if 
there were no news story appearing with it? 

A. Well, we have different rates in our paper according 
to the amount of space used by the advertiser. Now, for 
instance, our department stores, they get a rate as low as 
$1.68 an inch. Here, the inducement to take an ad here is 
the publicity that we are willing to give them as news. 

Q. I see. 

88 A. Now, as far as this ad being next to the story 
here, I would say that that was just a coincidence 
because I don’t think that means anything. 

Q. But, the placing of the ad— 

A. Entitles you to a news article. 

Q. Entitles you to a news article? 

A. At least once a month, providing you want to give 
us some information to run. 

Mr. Bellinger: I think that’s all. 

CROSS EXAMINATION: 

By Mr. Nash: 

Q. Mr. Schneider, do you know the circumstances under 
which this news ad was published? 

A. In what way? I take care of this. 
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Q. I see. Are you familiar with this? Do you remem¬ 
ber it? 

A. This particular one? 

Q. Yes, sir. 

A. Well, oh—I can’t say that I definitely remember 
that particular article. 

Mr. Bellinger: I might call your attention to the 
fact that this is a different paper from his paper. 

The Witness: You see, that paper is out of ex¬ 
istence. That was a so-called competitor of ours. 

Mr. Bellinger: I judged from your question that 
89 you thought it was his paper. 

Mr. Nash: I thought it was an article in your 
paper. 

A. No. 

Bv Mr. Nash: 

m 

Q. From an examination of that article, would you re¬ 
gard it as a news article or an advertisement? 

A. I would regard it as a news article because those 
dinners are given once a year, as I understand it, and I 
took a reporter out myself. 

Q. That would be treated by the newspaper as news, is 
that right? 

A. Yes, and we also ran a little story after the dinner 
during—the following day, I think it was in our regular 
run of the paper. Then we followed it up, or else run it 
on Monday. I think that ran on Saturday. Then we fol¬ 
lowed it up with a picture showing the people that were 
there, similar to this. 

Q. As a matter of fact, Mr. Schneider, if such an article 
had been an advertisement and so regarded bv vou under 
the requirements of the Post Office Department you would 
have to mark it as such, would you not? 

A. You would have to mark it as such. You would have 
1o charge so much a line and you would have to put “ Adv.”, 
abbreviation for advertisement, under the article. 
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90 Mr. Nash: That’s all. 

RE-DIRECT EXAMINATION: 

By Mr. Bellinger: 

Q. L will ask you, Mr. Schneider, it* this story doesn’t 
bear the words “Advertisement” printed at the top of the 
column in which it appears! 

A. Whv thev did that—ves, I see that. I don’t know 
why they did that. The only reason that I would come to 
a conclusion on that is that they sort of classed it as ad¬ 
vertising from the point of they wanted to get all the line¬ 
age they could to show national advertising agencies the 
increase of their lineage. 

Mr. Nash: You wouldn’t know from that, from 
an examination of that as to whether or not that 
was paid for at advertising rates'? 

The Witness: That was not paid for, no; I am 
quite positive of that. 

Mr. Nash: It was not? 

The Witness: I am quite positive it wasn’t paid 
for. 

By Mr. Bellinger: 

Q. I will ask you, Mr. Schneider, if it is customary at 
the end of news stories to publish the address of the con¬ 
cern written about, such as J. E. Todd, Incorporated, 316 
Delaware Avenue, Kenmore, New York, Phone RI 6657; 
is that customary with newspapers to publish that 

91 at the end of a news story? 

A. Well, not necessarily at the end. Now, in a 
good many cases we publish the address in a story of the 
firm but I will tell you one thing we are doing and have 
established a policy recently and that is not to run any 
telephone numbers in an article, but the address really be¬ 
longs there in lots of cases, but not the telephone number. 
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Mr. Nash: That is done for the purpose of keep¬ 
ing the firm from being troubled by telephone calls, 
is it not, Mr. Schneider? Is that the purpose of it? 

The Witness: I think so. 

Mr. Nash: Yes. 

By Mr. Bellinger: 

Q. Well, as a matter of fact, if a concern advertises they 
want some telephone calls, don’t they? 

A. Yes, but that’s up to them to put it in their space 
that they buy, that’s all, because when you do that in a 
news story, why, it does take away the news value. 

Mr. Bellinger: That’s all, Mr. Schneider. 

Mr. Nash: Nothing further. 

(Witness excused.) 

Mr. Bellinger: That’s all that I have to offer to¬ 
day in support of the allegations of the complaint. 
There will be, however, considerable or at least some 
expert testimony to be offered later at a hearing 
which will have to be held in Washington. 

92 Mr. Nash: If your Honor please, while it is out 
of order, with the permission of counsel for the 
Government and your Honor, and in order to save 
expense to the Commission and also my client, we 
have here a physician, an osteopathic physician, 
whom we intend to call as an expert witness for the 
defense and, with the permission of the Government 
we could call him at this time, if that is satisfactory. 

Mr. Bellinger: Sure. 

Mr. Nash: We will call Dr. Samblanet, if you 
please. 
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DR. HERMAN L. SAMBLANET, was thereupon called 
as a witness for the Respondent and, having been first duly 
sworn, testified as follows: 

Direct Examination: 

By Mr. Nash: 

Q. Doctor, will you state your full name, please? 

A. Herman L. Samblanet. 

Q. Doctor, where do you live? 

A. Canton, Ohio. 

Q. Canton, Ohio? 

A. Yes. 

Q. And what is your profession, Doctor? 

93 A. Osteopathic physician and surgeon. 

Mr. Bellinger: Excuse me for interrupting. Off 
the record? 

Trial Examiner Addison: Off the record. 
(Discussion off the record.) 

Trial Examiner Addison: On the record. 

By Mr. Nash: 

Q. Doctor, have you an office in Canton? 

A. I have, sir. 

Q. And what is the address? 

A. 1000 Market Avenue, North. 

Q. Do you practice your profession at that office, 
Doctor? 

A. I do, sir. 

Q. And where do you reside, Doctor? 

A. At 245-23rd Street, Northwest, Canton. 

Q. How long have you practiced as an osteopathic 
physician in Canton? 

A. Since 1923. 

Q. Are you a graduate of any professional school, Doc¬ 
tor? 

A. The Chicago Osteopathic College. 
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Q. And what was your education before taking your 
professional course? 

A. High school four years; in the Medical Corps of the 
United States Navy two years; as a first aid man at one of 
our steel mills there in Canton one year; in the Medi- 
94 cal Corps of the United States army, and a portion 
of some pre-medic work at the University of Chi¬ 
cago. 

Q. How is the Chicago School of Osteopathy ranked, 
Doctor? 

A. Personally, I think it is the leading one. 

Q. Well, do you know as to its standing in general, has 
it a reputation? 

A. It has, sir. 

Q. And what type of course does it give, Doctor, leading 
to the degree of Doctor of Osteopathy? 

A. A comprehensive course in medicine. It is—os¬ 
teopathy must be considered as one of the four schools of 
medicine. Our course does not stress materia medica as 
much as some of the allopathic schools and it does a little 
more on the manipulative idea of old Dr. Steel as the 
cause and treatment of disease. 

Q. In what year did you graduate, Doctor? 

A. In 1923. 

Q. And what degree did you obtain? 

A. Doctor of Osteopathy. 

Q. In your course are you taught, are you taught any 
information and instructed regarding the effect of drugs 
that are used in medicine? 

A. Yes, in many of them we are. In our comparative 
therapeutics and in some of our materia medica, as in 
antiseptics and anesthesias and neurotics and an- 
9;j tidotes for poisons and things like that; yes, sir. 

Q. Doctor, are you familiar with the ingredients of 
Hie product known as Todd’s Capsules? 
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A. Yes, sir. 

Q. Have you had occasion to use Todd’s Capsules, 
Doctor, at any time yourself? 

A. I have. 

Q. And have you advised patients to use Todd’s Cap¬ 
sules? 

A. 1 have. 

Q. About how many patients have you advised to use 
those capsules, Doctor? 

A. Well, I wouldn’t know. It would run up around four 
or five hundred. 

Q. And can you give me in a general way the result of 
the use of those capsules so far as those patients were con¬ 
cerned ? 

A. Very good, I would say, remembering this, that in 
a disease like arthritis, arthritis is not a local disease of 
the joint. Arthritis is a systemic disease and with a sys¬ 
temic disease that has been going on gradually and slowly 
for many years, from two or three to 25 years, the patient 
must do his part and follow through consistently over a 
period of time depending upon the amount of damage that 
is there and on how long the disease existed and the per¬ 
centage of cures and the percentage of help in my opinion 
has been very, very outstanding. 

06 Q. Doctor, are you familiar with the general treat¬ 
ment of arthritis by the medical profession? 

A. I think I am; yes, sir. 

Q. Is it in your opinion a difficult disease to treat, Doc¬ 
tor? 

A. It is. 

Q. And generally speaking are the results hard to ob¬ 
tain ? 

A. They are. 

Q. Speaking generally, do you regard Todd’s Capsules 
as of greater value than other medical treatment in con¬ 
nection with arthritis? 
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A. I consider Todd’s Capsules the best and the cheap¬ 
est treatment that a patient can be put on for arthritis, 
considering the results you get in the final analysis. 

Q. Now, can you indicate so far as some of your pa¬ 
tients are concerned what results were obtained by them? 

A. Yes. 

Q. Taking some typical examples, for instance. 

A. Yes, I could cite in many cases where we have fol¬ 
lowed them through—take this one, a patient that I was 
called in to see, she was a grandmother around 58 years 
of age and she had been suffering from inflammatory rheu¬ 
matism recurrently ever since she was a child and she had 
arthritis at the time that I was called in to see her so 
badly that her fingers and her hands were pulled al- 
97 most like claws; her knees, she could not straighten 
them or could not bend them completely; and her 
feet and ankles were swollen; that she said that she could 
not put a telephone—or to even take hold of a needle, let 
alone doing anything with the needle and she went up and 
down stairs on all fours so that she wouldn’t fall because 
she couldn't bend her knees. She was put on Todd’s Cap¬ 
sules and she followed through very consistently for about 
a year and a half. 

Mr. Bellinger: Was she put on them by you? 

The Witness: Yes. 

A. (Continuing) And following that time I was called 
in to see her husband who was suffering from another con¬ 
dition. After I got through treating him she said, “Come 
here, I want to show you something,’’ and she ran upstairs 
and I run up with her and she showed me two quilts and 
one on the frame and she put on her thimble and did any¬ 
thing with her fingers. She said, “I have quilted these 
since that time.” 

Bv Mr. Nash: 

* 

Q. You say that in your experience there have been 
approximately 500 cases that have come to your attention? 
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A. Yes, I have seen more than that because I come up 
here each year to this so-called get-together and I examine 
as many patients as I can each time thal I am here so 
that 1 have seen many more than that but I think 

98 there is four or five hundred that I have either 
helped directly or indirectly to put on Todd’s Cap¬ 
sules for the treatment. 

Q. And from that observation— 

Mr. Bellinger: You mean—excuse me. 

Mr. Nash: Pardon me. Go ahead. 

Mr. Bellinger: You mean four or five hundred in 
Canton ? 

The Witness: Canton and all around the country. 

Mr. Bellinger: In your practice in Canton, 
patients who come to you in Canton? 

The Witness: No, I wouldn’t say that many came 
to me directly but by other doctors who have con¬ 
sulted me and through me have used the Todd’s Cap¬ 
sules. 

Bv Mr. Nash: 

Q. Have you had occasion to observe the patients of 
any other doctors and determine the results that were 
obtained? 

A. Yes, I get quite a number of reports from them. 

Q. Now, Doctor, from all of your observation and ex¬ 
perience with Todd’s Capsules, what is your conclusion as 
to the value of them in arthritic cases ? 

A. Very valuable. 

Q. What do they accomplish, Doctor? 

A. Well, in many cases you get what you would have to 
term a complete cure, if they follow through and continue 
with them over a long enough period of time. In 

99 many cases you get remarkable help. In several 
cases that we have had and been able to follow up 

with the X-ray in the osteoarthritis where there is a deposit 
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around the joints, much of that has disappeared in a year 
to a year and a half. "Where joints had been completely, 
what we would call, ankylosed, where there would be no 
motion at all, maybe 50, 60, 70 up to 80 or 90 percent mo¬ 
tion, so that to me it is a very, very valuable treatment. 

Q. Would you say generally that it has an effect in al¬ 
leviating pain that arises from rheumatism, arthritis and 
neuritis and similar conditions ? 

A. Yes, I do. 

Q. Doctor, you are familiar with the ingredients of this 
preparation; to what particular ingredient would you at¬ 
tribute the beneficial results? 

A. The Olibanum. 

Q. The Olibanum? 

A. Yes, sir. 

Q. What kind of drug is that, Doctor ? 

A. Well, Olibanum, as I understand it, is an extract— 
or from the sap of a tree and the active principal as near 
as I can gather is an oleo resin which is mildly antiseptic. 
I also feel that there are some diuretic effects to it by 
stimulating the flow of urine from the kidney, but the active 
principal in my opinion and from the study I have 
100 made of it is the mild antiseptic that acts in small 
doses as it is given. 

Q. Doctor, the case which you have described, is that 
typical of other cases of the same type that you observed? 

A. Typical of very, very many of them; yes sir. 

Q. 1 see. Xow, you have actually seen idividuals whose 
lingers and other parts of their body were afflicated by this 
disease recover the use of those organs? 

A. Yes, many of them, sir. 

Q. Have you discussed the treatment with any other 
physicians, Doctor? 

A. Yes, very many of them. Of course, I have written 
many papers on the different conditions since I have been 
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in practice and have discussed papers before various con¬ 
ventions and in that work I have written several papers on 
arthritis. One that I directed to our State Convention in 
Ohio, I think it was three years ago or four years ago. 

Mr. Bellinger: State convention of osteopaths? 

The Witness: Osteopaths in Ohio and elsewhere. 

I gave a paper before the internists section of the 
American Osteopath Association at Atlantic City 
on the subject of arthritis and, in that way, many 
of them consider me as a partial authority— 

Mr. Bellinger: One minute. We object to him tes¬ 
tifying as to what anybody may consider him to be. 

101 By Mr. Nash: 

Q. Well, Doctor, you have devoted considerable 
attention to the study of arthritis? 

A. I have, sir. 

Q. You have written and discussed papers in that con¬ 
nection? 

A. I have. 

Q. What has been, in a general way, the experience of 
these physicians that have used the Todd’s Capsules on 
vour recommendation? 

Mr. Bellinger: Now, I object to his testifying to 
what some physicians might have experienced. We 
have not those physicians here to examine them and 
we have no means of knowing what those physicians 
might testify to if they were put under cross exam¬ 
ination and we submit that this is nothing more than 
hearsay as to this witness testifying as to what some 
physicians might have experienced in using this 
preparation. 

Mr. Nash: Well, it is the general reputation 
among the trade, among those who have used it, your 
Honor; I think it is proper for him to testify as to 
his observation and conversation with these men. 
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Mr. Bellinger: Your Honor, if counsel wants to 
prove that, the thing to do is bring those men in, not 
bring that testimony in by somebody else; just let 
that person come in and testify as to what they 

102 have done and what their experience is and we are 
entitled to cross examine on such matters as they 
might develop. 

Mr. Nash: The doctor has examined some of these 
patients, your Honor, and, too, you will note by his 
previous testimony— 

Trial Examiner Addison: You will concede his 
testimony should be confined to those he had ex¬ 
amined ? » 

Mr. Nash: We will conform to that, your Honor. 

Bv Mr. Nash: 

Q. Can you just keep in mind those patients of other 
physicians that you have examined and state just what the 
value of this treatment has been at the hands of other 
physicians l 

Mr. Bellinger: Well, now, your Honor, I don’t 
think he can testify what the value of this treatment 
has been in the hands of other physicians. If he has 
examined a patient, he can testify to those symptoms 
that he discovered in that patient and the condition 
that patient was in, but he can’t testify in response 
to the question that counsel has asked him. He can 
only testify to the condition he finds a patient in. 

Trial Examiner Addison: You examine only pa¬ 
tients after they have taken— 

The Witness: Sometimes the doctors bring the 
patients to me as a grounds for— 

103 Trial Examiner Addison: That is, before you— 

The Witness: Before thev start the treatment. 

•> 

Then on my recommendation they give them the 
Todd’s Capsules. Then, afterwards, one, two, three 
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years afterwards, why, they will bring them to me, 
or I get a chance to examine the patient and see the 
results because I am interested in the end results, 
not just the treatment and in that way, why, it gives 
me a chance to check on the results of some of the 
other doctors. 

Trial Examiner Addison: It seems to me, at 
first blush the answer, in regard to such patients, 
should be received. 

Mr. Bellinger: All he can testify to is that he has 
seen this patient that he prescribed Todd’s Cap¬ 
sules to and that a year later or whatever time it was 
the patient returned and he can testify to the con¬ 
dition that patient is in at that time, that’s all. 

Trial Examiner Addison: Assume the patient 
could do that; there is some difference between what 
the patient can do and what a doctor can do, isn’t 
there ? 

Mr. Bellinger: I should think so, yes. 

Trial Examiner Addison: The answer will be re¬ 
ceived on the type of patient which he has just 
described. 

A. Well, I recall a patient from Dr. Simon from over 
at Alliance. 

104 Mr. Bellinger: Is Dr. Simon a physician? 

The Witness: Yes, an osteopathic physician over 
at Alliance, Ohio. 

Bv Mr. Nash: 

Q. • And what do you mean by an osteopathic physician? 
This is just for my information, now, may I ask you to ex¬ 
plain that term? 

A. Well, the osteopathic physician and surgeon, you 
know*, in some states the osteopaths are licensed as an 
osteopath and they can do manipulative work only; in the 
state that we are in now—you may have a license in one 
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state and he will be regarded as an osteopathic physician 
and then he can go ahead and do further work and then 
in our state a physician—in Ohio they are licensed as osteo¬ 
pathic physicians and surgeons and they do everything 
there with certain restrictions on internal medication but 
you have physicians and surgeons and all the w T ay through. 

Mr. Bellinger: They are not M. D’s.? 

The Witness: They are not M. D’s. 

Mr. Bellinger: You mean to say that you do not 
hold a degree of M. D., Medical Doctor? 

The Witness: No, sir; I hold the degree of osteo¬ 
path. 

Mr. Bellinger: I just wanted to get that straight. 
I did not mean any disrespect. 

105 The Witness: Dr. Simon brought a patient over to 
me. She was 54 or 55 years of age and suffering very, 
very badly from arthritis, could hardly get around 
and things like that and after a careful check over I 
advised the use of Todd’s Capsules in conjunction 
with his treatment and about a year and a half after 
that he brought her to me for a check up because she 
had a tumor in the breast and her joints were all per¬ 
fectly free, mobile and everything else and I advised 
surgery at once because it was in my opinion a car¬ 
cinoma of the breast that she had. They sent her to 
the Grove City Hospital where Dr. Basalin removed 
her breast and after hearing the story about that she 
had arthritis he X-rayed her joints and could not 
find any evidence of it. I saw her again about six 
months ago when I was called to see her husband for 
a heart condition and she was doing all her work, per¬ 
fectly free movement of her joints and everything 
like that and praising me and Todd’s Capsules very, 
very highly. 
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Mr. Bellinger: Now, your Honor, I move that 
that testimony with respect to the other doctor’s ex¬ 
amination and findings as to the arthritis be stricken. 

Trial Examiner Addison: Did you examine the 
X-ray pictures ? 

The Witness: I did not. 

Trial ExaminerAddison: Motion granted. Should- 
106 n’t it be, Mr. Nash? 

Mr. Nash: I don’t care to argue it, your Honor. 
Whatever you say. 

Trial Examiner Addison: All right, motion grant¬ 
ed. 

By Mr. Nash: 

Q. But you did see the patient and you saw that she had 
free movement— 

A. I examined her, yes. 

Q. Of those joints? 

A. Oh, yes. 

Q. Have you had any other cases of that kind, Doctor? 

A. Well, I haven’t had them directly like that.* That is, 
I have examined them afterward. I have had a number of 
cases where the doctors have told me about them but I have 
not examined them afterwards, you see. I have not had 
that occasion. 

Q. You have examined a good many cases where the 
patients have taken Todd’s Capsules and where similar re¬ 
sults have been obtained, is that right ? 

A. Yes, sir. 

Mr. Nash: You may take the witness. 

CROSS EXAMINATION by Mr. Bellinger: 

Q. Doctor, let’s go back to your qualifications a little bit. 
You are a high school graduate, did you say? 
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107 A. Yes, sir. 

Q. And then upon that did you enter into medical 
training and you did not proceed in the academic work? 

A. Not until after my service work; then I took some 
work in pre-medic. Some of the work that I did in the Army 
and Navy Medical Corps— 

Q. When was it when you were engaged in the Army 
and Navy Medical Corps? 

A. 1911 to 1915 in the Navy; 1918 to ’19 in the Army. 

Q. You just did what in your capacity there? 

A. Well, I started in as a hospital apprentice and work¬ 
ed up in the Navy until my promotion was recommended to 
hospital sergeant or hospital steward, which I think the new 
rating is pharmacist’s mate, chief pharmacist’s mate; in 
the Army I went in again as a hospital apprentice because 
I didn’t want to be on transport duty. I wanted to get the 
experience for my part for my future work. I got permis¬ 
sion from Washington to go by enlisting in the Army as a 
hospital apprentice in the Army directly to France and in a 
very shoi;t time I was hospital sergeant due to my training 
in the work I was doing. 

Q. What was the length of your course in osteopathy 
that you took? 

A. A five-year course I completed in four years’ time. 

Q. Just what is the nature of osteopathy? What do you 
mean by that? 

108 A. Osteopathy is a school of medicine. The allo¬ 
pathic school of medicine is what we would call the 

older school of medicine here in the United States and they 
have certain theories and basic backgrounds that they try 
to build their theory on. It is a treatment of disease. The 
homeopathic come in and they are a school of medicine and 
they believe in very, very much smaller doses. For instance, 
I remember very distinctly with some of the men that I was 
working with when, before I was in the Navy in giving calo¬ 
mel, one doctor would give as much as 10 or 15 grains of 
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calomel as a dose and then later on working with homeo¬ 
paths they would give .1 grain of calomel per dose but gave 
it more frequently and then later the school of medicine of 
eclecticism which was supposed to be more specific, every 
disease has a cause and every disease should have a specific 
treatment for it. Then Dr. Steel come to the idea, he was an 
allopathic physician, he come to the idea that there was 
something else very very fundamental in the cause and 
treatment of disease which was the structural condition of 
the body which helped it to control the nerve and blood sup¬ 
ply to the various tissues. 

Q. Is that a part of osteopathy t 

A. That is definitely the basis of osteopathy, yes. And 
that he believes that the person itself, the body itself is a 
chemical laboratory for—which will promote and produce 
the things that are necessary to give the patient—that 
109 are necessary to cure the patient if the patient is in 
good structural alignment and motion. 

Q. Does osteopathy deal with manipulation in any way 
or massaging or any of those? 

A. Very much. 

Q. Very much. Probably more so than with drugs ? 

A. It does. 

Q. You do though prescribe some sort of drugs? 

A. Many times. 

Q. In prescribing Todd’s Capsules have you also taken 
occasion to use manipulation in connection with it? 

A. I do in many of my cases; ye§, sir. 

Q. And you, of course, consider that advantageous in 
connection with taking some drugs? 

A. I do. 

Q. And you don’t feel that the same results could be ob¬ 
tained unless you did go through that form of treatment in 
connection with them, do you, Doctor? 
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A. Well, there is two points of view there. I believe in 
osteopathic manipulative treatment and I feel the giving of 
any specific manipulative treatment with Todd’s Capsules 
I can get quick results, but I have also seen with Todd’s 
Capsules that I have found they do get results when every¬ 
thing they have had before has failed and change them to 
Todd’s Capsules and they get results, so that I have 

110 to give the credit to Todd’s Capsules. 

Q. But you still use the manipulation in connec¬ 
tion with it ? 

A. In those cases that I continue through. 

Q. Have you studied chemistry? 

A. Yes, sir. 

Q. When ? 

A. When I was in our osteopathic college, we take chem¬ 
istry and ail of that, physiology and physics. 

Q. How much of a course did you take in chemistry? 

A. Well, I think there is one or two credits in organic 
and inorganic and as I—that is the way I understand it. I 
have studied some of the biochemistry in post graduate 
work. I have taken some work in colloidal chemistry. 

Q. Did you study pharmacology? 

A. Oh, yes. 

Q. How much and where? 

A. Oh, in our course, I think it was two years and that 
would be one credit. 

Q. Of course, you did not study it with any view to any 
attempt to graduate in it? 

A. No. 

.Q And you don’t have a pharmacist’s degree? 

A. No, I don’t. 

Q. Now, how* much of a pre-medical course did you 
take? 

111 A. Well, you see, I took, I think one or two quar¬ 
ters at the University of Chicago to balance up my 
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work so that I could take my qualifying certificate in Ohio. 

Q. Practically all doctors with whom you come in con¬ 
tact or are associated with in your professional work are 
other osteopaths? 

A. Most of them are, yes. .1 have several medical doc¬ 
tors and have some others, one an orthopedic surgeon. 

Q. Now, these cases of arthritis that you have mentioned - 
to us have been diagnosed by you? 

A. By me and from the history, many times; a half doz¬ 
en of those had been through places like the Cleveland Crile 
Clinic and had been out to different places— 

Q. Like what ? 

A. The Cleveland Crile Clinic. 

Q. What is that ? 

A. That is Dr. Crile’s big clinic in Cleveland. You are¬ 
n’t up on your medical knowledge if you don’t know that. 

Mr. Bellinger: I am not. 

The Witness: They compare it with Mayo Broth¬ 
ers and Johns Hopkins. 

Mr. Bellinger: You don’t have to prove it; I ad¬ 
mit it. 

Trial Examiner Addison: Johns Hopkins, is he 
the allopathic? 

112 The Witness: He is the allopathic. 

By Mr. Bellinger: 

Q. Well, now, how long have you been using Todd’s 
Capsules? 

A. They first come to my attention, I think, approxi¬ 
mately seven years ago and I have been using them about 
five years. 

Q. How were they first brought to your attention ? 

A. By a patient of mine that I failed to get results on 
and he started to take Todd’s Capsules and come back and 
showed me the results of it; it might be to rub it in or tell 
me that I should try something that would give results; I 
don’t know. 
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Q. That was some seven years ago? 

A. Yes. 

Q. And then you started using them about five years 
ago? 

A. Yes. I watched the results and studied them and 
checked up on them, that I got the knowledge of it and inter¬ 
viewed patients that had taken them and things like that 
before I would give them because they were not listed on our 
ethical drugs. 

Q. Do you own any stock in J. E. Todd Company? 

A. No, sir. 

Q. Have you got any connection with Mr. Todd or the 
Todd concern? 

A. No, sir. 

Q. You have been down to several of these annual 
113 meetings,haven’t you ? 

A. Yes, sir. 

Q. And you have even been instrumental in some of 
them, haven’t you, Doctor? 

A. I have given talks at them; yes, sir. 

Q. And haven’t some of them been somewdiat under 
your management or sponsorship? 

A. The patients— 

Q. No, no; these meetings. 

A. No, no: I had nothing to do with them whatever. 

Q. Will you read down through your name there in that 
story for me? 

Trial Examiner Addison: Just read it to vour- 
self. 

Mr. Nash: What are you showing him ? 

Mr. Bellinger: What? 

Mr. Nash: I think it ought to be indicated here 
what you are showing him. 

Mr. Bellinger: I am showing him Commission’s 
Exhibit 17 and I will ask him to read for the reporter 
the first six lines of the article. 
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Mr. Nash: Why read it for the record? What is 
the purpose? 

' Mr. Bellinger: Because I want it in the record. 

Mr. Nash: That is no reason, just because you 
want it in the record. I do not think it is material. 

114 The Witness: That part there would be very easily 
explained because many of the doctors that have 
heard me discuss Todd’s Capsules in the treatment of 
arthritis have been anxious to know more about it 
and I had asked Dr. Todd to send some of these doc¬ 
tors invitations so that they could see these patients 
at these gatherings and the clinical part there, I con¬ 
cluded that was a—what we would call an arthritic 
clinic outside and not in conjunction with his dinner 
or anything like that. 

By Mr. Bellinger: 

Q. But in that regard it was under vonr direction, wasn’t 
it? 

A. T discussed that— 

Q. Is that correct? 

A. I directed the clinic as I mentioned, with these other 
doctors; yes, sir. 

Q. At Mr. Todd’s gathering? 

A. Not at the gathering. At the time of the meeting so 
that we stayed for the dinner, then; I stayed for the dinner 
afterward. 

Q. Was that as an accommodation to Mr. Todd or was 
that professionally? 

A. That was professionally, connected professionally 
with the study of arthritis. 

Q. But through that activity were you receiving re¬ 
muneration? 

115 A. None whatever. 

Q. That was simply as an accommodation to Mr. 
Todd, was it? 
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A. No, it was for my knowledge and for my training. I 
go all over the country, wherever I hear of anything that is 
beneficial for arthritis. I will make trips; I go to any place 
and make an investigation of different things. I go to New 
York, I go to Chicago and all over, wherever I find there is 
anything that is of value for the arthritic. I am keenly in¬ 
terested in that ami if I find something that is of value I 
tell my friends and if they don’t believe me, then I want 
them to see for themselves. That is why we go up to exam¬ 
ine these patients and check on them to see what progress 
they are making. 

Q. So that all you have gotten out of the Todd enter¬ 
prise and preparation is the benefit of using it on your 
patients? 

A. Yes, sir. 

Q. Now, Doctor, you say you are familiar with Oliba- 
num? 

A. Yes, sir. 

Q. Will you tell us its action on the human being as a 
drug? 

A. The action, as I understand it, is an oleo resin from 
the sap of a tree and its action is antiseptic in the gastro¬ 
intestinal tract. When absorbed into the blood stream in 
small amounts it, no doubt, is a diuretic and stimulant to the 
kidney resulting in an increase in the flow of urine. 
116 Q. Do you think that by reason of that action it 
acts as a cure for arthritis? 

A. Very definitely, in my opinion, sir. 

Q. In your opinion it does? 

A. Yes, sir; I believe—you see, if you will read the ref¬ 
erences and listen to the lectures of our so-called big rheu¬ 
matologists in this country as well as in England, you will 
find that they have no definite known cause for arthritis. 

It is my opinion that the basic cause of arthritis is the tox¬ 
ins generated in the gastro-intestinal tract that is absorbed 
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and carried into the blood stream and through their effect 
on the blood vessels and nerves do their damaging effect to 
the various tissues. 

Q. You admit then that there are many causes of arthri¬ 
tis? 

A. There are many causes listed; yes, sir. 

Q. Then there could be no— 

A. Many factors which enter into it, you might make it 
rather than—well, you can say causes, but there is many 
factors that enter into each case that might be influencing 
the tendency toward or against arthritis; yes, sir. 

Q. Well, if that is the case, it would be, well, kind of im¬ 
possible to obtain any one specific or preparation that 
would be an adequate remedy for all forms of it, wouldn’t 
it? 

117 A. Well, I don’t think we have any one treatment 
that is adequate for all forms of any one disease but 
I personally feel that the basic and most outstanding cause 
of arthritis is toxins in the gastro-intestinal tract. There¬ 
fore a mild antiseptic will help to destroy those toxins or 
neutralize them would be very definite specific treatment 
for arthritis from my point of view. 

Q. Do you think Olibanum will do that? 

A. I think from the results I have seen that it will, yes. 

Q. Did you not know Olibanum prior to your knowledge 
of Todd’s Capsules? 

A. I had known of something like that but I had never 
known of it being used in the treatment of arthritis. 

Q. You had never used it in any other form prior to 
using the Todd’s Capsules? 

A. Yes, sir. 

Q. You knew there was such a drug? 

A. Yes, sir. 

Q. Did you know its action or result on the human body? 

A. I knew its result and action somewhat like the oleo 
resin from the Pine trees and various trees like that, yes. 
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Q. You either didn’t know enough about it or you didn’t 
think enough of it to try it prior to the time you used it in 
Todd’s Capsules, did you? 

A. No, I never knew it as ever having been used 

118 on arthritis and I was not pulling on my own hook, 
of course, having some knowledge of it as I have told 

you. 

Q. Were you using other drugs in the treatment of 
arthritis up to that time? 

A. Yes, sir; still do. 

Q. In all cases of arthritis now you don’t use Todd’s 
Capsules; you use something else, don’t you? 

A. I do. 

Q. Are they prescriptions of your own or are they other 
patent medicines? 

A. Some of them are the standard run of drugs and 
things like that that are being put out that are recommend¬ 
ed. 

Q. With practically all of them you do use manipulation, 
don’t you ? 

A. With the patients that I have that are coming to me; 
yes, I do. 

Q. Well, Doctor, what is magnesium oxide ? 

A. Magnesium oxide is one of those buffer salts of mag¬ 
nesium. The other drugs in Todd’s Capsules to me don’t 
mean anything because they are—no doubt the doctor that 
wrote the prescription for it put them in just to neutralize 
some of the acidity in the stomach and things like that. 
Magnesium oxide is the oxide of magnesium which is a 
metal, one of the elements. 

Q. It has no action. 

119 A. It has an alkaline action just like any of the 
alkalis. 

Q. Does it have any laxative action? 

A. In big doses it would, yes. 
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Q. It is definitely an alkali? 

A. Yes. 

Q. What about calcium carbonate? 

A. About the same thing only calcium is the base there, 
you see. 

Q. And sodium bicarbonate is the same thing? 

A. With a sodium base, you see. 

Q. So that the three ingredients other than Olibanum 
are all alkaline? 

A. Yes. 

Q. And you say there are just put in as sort of a filler? 

A. As sort of a filler and to neutralize the acidity of the 
stomach. Possibly the doctor who first w’rote this prescrip¬ 
tion felt he wanted to neutralize some of the acidity in the 
stomach and made it so the patient could take a little larger 
capsule and have something in it which would take care of 
that. 

Q. Well, now, Doctor, will you distinguish for us be¬ 
tween neuritis and arthritis? 

A. Arthritis, the basic definition of arthritis is any in¬ 
flammation of the tissue that enters into the mechanism of 
the joint. Neuritis is an inflammation of a nerve. 

Q. What is rheumatism commonly called, rheuma¬ 
tism? 

120 A. Rheumatism covers the whole category, every¬ 
thing. 

Q. Rheumatism would be a part of those? 

A. No, rheumatism, the conception of rheumatism, 
when we speak of rheumatism we usually mean the acute in¬ 
flammatory rheumatism where there is a definite acute in¬ 
flammation of the joint with joint swelling and usually 
caused by a germ. 

Q. WTiat is sciatica? 

A. Sciatic neuritis is an inflammation of the sciatic 


nerve. 
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Q. Well, is that sciatica, is that what we commonly call 
sciatica? 

A. Yes. 

Q. As using it as a layman’s term ? 

A. Yes, that’s it, they might call it sciatica; but sciatica 
is sciatica neuritis. That’s an inflammation of the sciatic 
nerve or some of its plexuses. 

Q. Well, arthritis then is definitely distinguished be¬ 
tween all these forms of arthritis or cases that I have men¬ 
tioned? 

A. Arthritis is definitely distinguished from a neuritis; 
yes, sir. 

Q. Is it definitely distinguished from sciatica? 

A. Yes, sir. 

Q. What about rheumatism? 

A. Rheumatism, as I say, is just a vague term that it 
could cover anything. As I say, a man walking down- 
121 stairs with a pain in the back, you ask -what is the 
matter and he says, “Oh, well, I got the rheuma¬ 
tics.” In medical parlance we don’t speak of rheumatism 
excepting an inflammatory acute—acute inflammatory rheu¬ 
matism, which is an infection. 

Q. It is your opinion that this Olibanum gets at the 
cause— 

A. At the toxin, the basic cause. 

Q. Cause of arthritis? 

A. Arthritis and, in the same thing—you see now when 
you are coming to that, neuritis has a cause just like arthri¬ 
tis. Neuritis can be caused by an injury, neuritis and 
arthritis can be caused by toxemias and when a sciatic neu¬ 
ritis or when any other neuritis is present in any part of 
the body, toxins are generated in the gastro-intestinal tract 
or in the system and then this Olibanum which destroys 
that toxin is helpful in neuritis, sciatica or your rheumatic 
pains as your patient may call it. 
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Q. And it is helpful as a means of allaying the symptoms 
and the patient will not suffer pain, isn’t that about it? 

A. No, it is a cure. It removes the infection and kills 
the toxins that caused them to suffer, caused the infection 
so it is a cure. 

Q. In your opinion is it necessary to continue taking 
those after once getting relief? 

A. Well, now, here, when you come to speaking about 
cure, we must understand what you mean by cure, 

122 when you speak of relief or when you speak of the re¬ 
lations of the disease and things like that. By a 

cure we must think of a complete elimination of the cause 
of the disease and all of its manifestations, see. 

Now, supposing then in a case of an arthritis that you 
have a toxic infected gastro-intestinal tract and I give them 
some antiseptic which will destroy the toxins that is produc¬ 
ing the inflammation in the knee. Now, if that inflamma¬ 
tion is all gone and that knee joint begins to return to its 
normal use without any pain or swelling or anything like 
that, then I say that is a cure of that arthritis of the knee; 
but if I don’t continue to fight the source of the infection 
that goes to the gastro-intestinal tract or if I don’t kill all 
those germs that are in there that is producing that toxin, 
or if my patient goes out and gets a bad cold or an infection, 
a staphylococcic infection or something like that or a cold 
in the chest which can cause some more infection there, any 
inflammation could come back an infection in the gastro¬ 
intestinal tract and the product of these toxins. So that 
that is the reason that Todd’s Capsules must be continued 
over a long period of time after you have what is apparent¬ 
ly a cure. 

Q. Well, after you have continued them over this long 
period of time can you be sure then that they are through 
with them forever or is it possible they may have to 

123 go back to using them ? 
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A. No one can just promise health or life and no 
one can possibly assure a continuous and complete cure of 
an} r disease for this reason, the patient treated for arthritis, 
due to the fact that he had either some inherited or acquir¬ 
ed tendencies, it is observed that for some reason you and I 
and this man have pneumonia germs in our nose and throat. 
Now, you and I don’t have pneumonia but this man does re¬ 
act to the pneumonia germs. Now, I can cure this man of 
pneumonia but he still may have germs in his nose and 
throat and if he goes out and gets exposed, the same as you 
and I, but he is more susceptible and we would have no as¬ 
surance that once he was cured of pneumonia he might not 
get pneumonia again. 

Q. So if a patient that is susceptible to arthritis or who 
was suffering from arthritis and has used Todd’s Capsules 
and has been benefited, that would be your real basic cause 
for it, wouldn’t it? 

A. I would recommend that—that would be the basic 
cause for it and if he has gotten relief and then later begins 
to get some pain and so on, I would recommend he go back 
on them. 

Q. I see. And if the arthritis is not caused by your toxic 
poisonings that you spoke of, is it high probably that some 
other remedy than Todd’s Capsules should be used? 

A. If it is not caused by toxins—they do not 
124 necessarily need to be in the gastro-intestinal tract 
for I have examined patients who had very rotten 
tonsils, very badly diseased and abscessed teeth that have 
been on Todd’s Capsules, maybe not having any medical 
advice at all or anything, not under the care of a doctor at 
all, taking Todd’s Capsules by themselves so that this 
Olibanum is absorbed into the blood stream and destroys 
that toxin even though it is generated primarily in another 
part of the body. 
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Q. Have you looked up the United States Dispensatory 
definition of Olibanum? 

A. I don’t think I have. If I have it has been a long 
time ago. 

Q. If it described it as a frankincense or resin— 

Mr. Nash: I object to the definition from the 
United States Dispensatory. In the first place, it 
isn’t an authority, your Honor, as the Food and Drug 
Administration would tell you in a minute. In the 
second place, that isn’t the way to prove this matter 
up. 

Trial Examiner Addison: It would seem to me at 
first blush not adequate proof. 

Mr. Bellinger: I am not trying to prove what the 
United States Dispensary says. What I am trying to 
find out is if he will agree with what is in there, in 
other words, to see if it coincides with his definition 
of it. 

Trial Examiner Addison: Can’t you do that with- 
125 out any flavor to the record of the United States Dis¬ 
pensatory? 

Mr. Bellinger: Why, certainly. 

By Mr. Bellinger: 

Q. May I ask you this, then, if it will satisfy counsel 
any better: 

Would you describe Olibanum as frankincense, a resin 
now very seldom used internally, or would you take excep¬ 
tion to such a definition? 

A. Well, I would have to take exception to it now be¬ 
cause I believe I know of thousands of patients who are us¬ 
ing it internally. That would mean it is used quite frequent¬ 
ly. If you would say it is seldom prescribed by any medical 
men, then I would say yes. 

Q. Do you know whether or not it is customarily used 
for fumigation? 
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A. I think it is used as a perfume, yes, and as a deodor¬ 
ant and things like that quite frequently, the old frankin¬ 
cense of our Bible days. 

Q. Do you know whether it is used as a plaster? 

A. I don’t know. 

Q. You don’t know? 

A. No. 

Q. Do you know whether it could be described correctly 
as a stimulant? 

A. Yes, an oleo resin could be a stimulant, sure. 
126 Q. Do you know whether it has been used in 
bronchial and laryngial inflictions and for chill- 
blains ? 

A. 1 feel it could be used very very definitely in bron¬ 
chial and infections and bronchitis and laryngitis, all those 
things because all of these oleo resins, creosote and all that 
are derivatives from the same type of drug. 

Q. Would you describe it as an analgesic? 

A. Yes, it could be used that way. 

Q. I believe you said in large doses you would con¬ 
sider magnesium oxide probably laxative? 

A. Yes. Most any of those alkalis, if you use them in 
large doses you will give some stimulating effect to the 
gastro-intestinal tract. 

Q. Would you call it an alleviate for gastric hvper- 
aciditv? 

A. Yes. 

Q. Do you know what calcium carbonate is? 

A. Calcium carbonate is an alkali. That is the base of 
it, calcium and it is combined with this acid forming car¬ 
bon. You would combine calcium with the carbon. 

Q. Is it in the form of chalk? 

A. Calcium carbonate is a chalk. 

Q. It is a chalk? 

A. Yes. 
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Q. And you would say it is useful in gastric hyper¬ 
acidity ? 

A. Yes, they use all of those antacids in all of 

127 those, alkalis are neutralizing agents in acidity. 

Q. Sodium bicarbonate is pretty much along the 
same line ? 

A. The same thing only the alkali base is your magne¬ 
sium and the sodium and the calcium, those are the bases 
there of your alkali. 

Q. From your experience, then, Doctor, you consider 
Todd’s Capsules to be a curative medicine, do you? 

A. I do. 

Q. Would you say that using this product would im¬ 
prove your general health and enable you to gain weight 
while using it as a treatment for arthritis? 

A. I have seen it do that. 

Q. Will its use restore a sufferer from arthritis to the 
picture of perfect health? 

A. I have seen that. 

Q. How often have you seen it? 

A. Manv times. 

Q. Many times? 

A. Yes, sir. 

Q. Would you describe the results thus achieved by 
the use of this product as a modern miracle? 

A. Well, when you consider patients having gone for 
25 or 30 years with all the money they could get in their 
hand and go from one clinic and from one doctor to another 
for 15, 20, 30 years, be laying in bed two or three 

128 years and couldn’t even feed themselves and had 
lost all hope of any help, all hope of any help had 

been taken away from them and then find Todd’s put them 
on their feet and they can go ahead and gain back their 
function and normal life, you would have to pretty near 
say it was miraculous. 



108 


A. If it produces results from eight to seventy-eight 1 
■would not say that a few vears more or less would make 
any difference. I just did not happen to have any. 

131 I have seen pictures on a case started at three years 
of age. I never examined that patient. 

Q. Well, is it vour opinion that it would have equally 
as beneficial results for people from three to 96 years 
old as it would people in middle age? 

A. I do; I do, comparatively; surely. 

Q. So to your mind Todd’s Capsules has proven its 
merit? 

A. Yes, sir; that is the only reason I am here today. 
I feel it would be a crime to deprive the doctors of it and to 
the many patients who are not able to pay doctors. 

Mr. Bellinger: I don’t know whether that is com¬ 
petent, but I don’t care. 

By Mr. Bellinger: 

Q. Would you say that this preparation is so valuable 
that it is the medicine which sufferers from arthritis have 
long been waiting for? 

A. Yes, in the cases I have seen, many of them, that’s 
what they’ve been waiting for. 

Q. Would you say that it would have the same effect 
on neuritis and rheumatism, what we commonly call 
rheumatism ? 

A. Many of the cases, yes, where caused by a toxic 
effect; ves,‘ sir. 

Q. Many of the cases? 

A. Yes, sir. 

Q. • Where caused by a toxic effect? 

132 A. Yes, sir. 

Q. Do you consider it a justifiable representation 
to say or to imply that people who are suffering with ar¬ 
thritis, neuritis or rheumatism need not suffer if they 
lake Todd’s Capsules? 
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A. Yes, I believe that would hold very good. 

Q. You think so well of it that you do; that’s all right. 

A. Yes, sir; in the many eases I have seen that got 
results after everything else had failed, I feel it is justi¬ 
fied to give them that opportunity to have that. 

Q. You say everything else had failed. Wliat do you 
mean by everything else? Do you mean everything else 
that you prescribed? 

A. When you are called to see a patient, a physician 
takes a history and when you get a history of a patient 
having had a certain disease existing over a period of five, 
ten, 15 or 20 years, you ask after a certain time, most of us 
ask, “Well, what have you done for this?” And when 
they say they have been— 

Q. You mean you ask the patient? 

A. Yes. When your patient tells you they have been 
to all of the so-called reputable men that are in your com¬ 
munity, they have gone to this and that clinic, the Mayo 
Clinic, the Cleveland Clinic, the John Hopkins, they have 
gone to the hospital and had fever treatment, had 
133 injections and have tried this and that and the other 
thing and they are still gradually getting worse, then 
you must feel that they have tried just about everything 
else. 

Q. So some of these patients you treated had been to 
other doctors before they came to you? 

A. Yes, sir; the chiropractors, the allopaths, the homeo¬ 
paths and a few others. 

Q. They have done everything but come to you, is that 
right? 

A. Done everything but take Todd’s. 

Q. WTien they come to you they take Todd’s? 

A. "When they come to me they do; yes, sir. 

Mr. Bellinger: That’s all. 

Mr. Nash: No more re-direct. 

Trial Examiner Addison: You may step down. 
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(Witness excused.) 

Trial Examiner Addison: Is there further testi¬ 
mony here? 

Mr. Nash: We have nothing further here at this 
time. 

Trial Examiner Addison: Off the record. 

(Discussion off the record.) 

Trial Examiner Addison: By agreement of coun¬ 
sel then this hearing is adjourned at one o’clock to 
reconvene on five days ’ notice from the Examiner. 

(WTiereupon, at 1:00 o’clock p. m., November 5, 
1941, the hearing in the above-entitled matter was 
adjourned.) 


137 


BEFORE THE 


FEDERAL TRADE COMMISSION. 


In the Matter 
of 

J. E. TODD, INC, a corporation. 


Docket No. 4549. 


Room 332, 

Federal Trade Commission Building. 
Washington, D. C. 

Monday, December 22, 1941. 

Met, pursuant to notice, at 10:00 o’clock, a. m., 

Before: 

J. W. Addison, Trial Examiner. 


Appearances: 

R. P. Bellinger, Esq., attorney for the Federal Trade 
Commission. 

John A. N\sh, Esq., (Nash and Donnelly, American Se¬ 
curities Building, Washington, D. C.,) appearing for the 
Respondent. 


Ill 


138 PROCEEDINGS. 

Trial Examiner Addison: The hearing will come 
to order to take further testimony in the matter of J. E. 
Todd, Inc., Docket No. 4549. 

This hearing is set pursuant to agreement between the 
counsel and is called pursuant to the adjournment taken at 
Buffalo on November 5, 1941. 

Mr. R. P. Bellinger is present, representing the Com¬ 
mission, and Mr. John A. Nash is present, representing the 
Respondent. 

Mr. Bellinger: Your Honor, I will ask Doctor Myers 
to come around and be sworn, please. 

WALTER KENDALL MYERS was thereupon called 
as a witness for the Commission and, having been first 
duly sworn, testified as follows: 

Direct Examination by Mr. Bellinger: 

Q. Doctor, give the reporter your full name, please. 

A. Walter Kendall Myers. 

Q. Where is your office, Doctor ? 

A. 2030 R Street, North West, Washington. 

Q. Of what profession are you a member? 

A. Medical profession. 

Q. And you practice your profession at that ad¬ 
dress ? 

139 A. Yes, sir. 

Q. What line in the medical profession do you 

follow? 

A. Internal medicine. 

Q. How* long have you been practicing here, Doctor? 

A. Seven years—a little over seven years. 

Q. All of that time in private practice? 

A. Yes, sir. 

Q. In your own office? 

A. Yes, sir. 
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Q. Where were you prior to that ? Will you just recite 
your background and experience and general qualifica¬ 
tions ? 

. A. 1 got a Bachelor of Science in Princeton University 
in 1925 and an M. D. from Johns Hopkins in 1929; then 
two years interneship at Johns Hopkins Hospital. In 1931 
and 1934 I was in Boston, at the Boston City Hospital, and 
a member of the teaching staff of Harvard University, do¬ 
ing teaching and research in rheumatic diseases—diseases 
related to arthritis and rheumatism. Since 1934, I have 
been in Washington, practicing medicine. I am a member 
of the teaching staff of George Washington University. 
I am assistant clinical professor in medicine. 

Q. Are you connected with any hospitals here? 

A. Yes; I am associate physician at Gallinger, a mem¬ 
ber of the attending and dispensary staff of the Emergency 
Hospital, consultant in medicine at Glendale Tuber- 
140 culosis Sanitarium, and visiting physician at the 
Washington Home for Incurables, in charge of the 
patients with arthritis. 

Q. Will you tell us where you took your medical degree ? 

A. Y’es; at Johns Hopkins. 

Q. Johns Hopkins? 

A. Yes. 

Q. Have you specially interested yourself in arthritis 
and its treatment? 

A. Yes; I have. 

Q. Do you, in your practice, have occasion to treat 
arthritis constantly? 

A. I do. 

Q. For many patients? 

A. I do. It is a sort of hobby or sideline—not only a 
hobby, but a chief interest. 

Q. Doctor, we have involved in this case a preparation 
in the form of a capsule known as Todd’s Capsules; it is in 
evidence, that the ingredients in that preparation are the 
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drugs olibanum, magnesium oxide, calcium carbonate, and 
sodium bicarbonate. Those constitute the capsules, which 
I will show you, so you may get an idea of the size of them 
and what the capsules are. The directions, which are also 
in evidence, on this box, are to take a capsule three times 
daily with a glass of water. Now, may I ask you if 

141 you are familiar with those drugs and their reaction 
on the human system? 

A. Yes, sir. 

Trial Examiner Addison: Bv that, vou mean vou 
are familiar with— 

The Witness: I am familiar with them, yes, sir. 
I beg your pardon. 

By Mr. Bellinger: 

Q. Will you describe olibanum for us and tell us what it 
is? 

A. Olibanum is a gummy resin. The chief source of it is 
Arabia and East Africa, if I have my directions straight-- 
East Africa. It is obtained from a tree, very much similar 
to pine tar being obtained from pine trees in this country, 
belonging to the resin family. Tt is mildly stimulant, and 
has been used in the past for fumigation purposes, as a 
deodorant. It has also been used as an irritant to the 
skin, and I believe in the past has been used to stimulate 
menstruation at one time in medical history. 

Q. What is its present use in the medical profession, if 
you know? 

A. None. 

Q. None? 

A. We have oily resins; I mean similar substances, 
that are certainly as potent, or more potent, and of very 
little use whatsoever. We occasionally use an oily resin 
as an expectorant, to stimulate secretions in the bronchial 
tree, but little else. 

142 Q. The use of olibanum in modern medical science 
is practically extinct? 






114 


A. Yes, sir. 

Q. Has it any therapeutic properties or value in the 
treatment of arthritis, other than what you have just told 
us? 

A. None that I know of. 

Q. And what about magnesium oxide; what is that? 

A. Magnesium oxide is essentially the chief ingredient 
in milk of magnesia. It is an alkalizer. That is, it coun¬ 
teracts acidity, and is a mild laxative. 

Q. Would it have to be taken in considerable doses to 
be a laxative? 

A. Moderate doses to be laxative; yes. 

Q. What about calcium carbonate? 

Q. Calcium carbonate is, again, very mildly alkalizing, 
that is, it counteracts acidity mildly—the opposite of a 
laxative, it is mildly constipating. 

Q. Well, in that respect, would it counteract the moder¬ 
ate laxative properties of magnesium oxide? 

A. To a certain extent, depending upon its proportions. 

Q. What would you say of sodium bicarbonate' 

A. That, of course, is a rapid alkalizer, counteracting 
acidity, and, again, we know it is very mildly laxative. It 
is an ingredient of baking soda. 

Q. Do any of these ingredients have any other 
143 effects than those you have just testified to? 

A. Not that I know of. 

Q. As a reaction on the human system? 

A. No. 

Q. Doctor, would a preparation such as 1 have shown 
you and composed of these ingredients, be of any value 
in the treatment of arthritis? 

A. No, sir. 

0. You would sav it would have no effect whatever in 

** • 

the case of arthritis? 

Mr. Nash: I object to that, if your Honor please. 

The witness did not say that. 
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Mr. Bellinger: Well, it may be possibly leading. 
Mr. Nash: I am sorry, but it is giving the wit¬ 
ness exactly the answer that is desired. 

Trial Examiner Addison: He is merely interpret¬ 
ing what the witness has said. If you want it on the 
record, we will let it in. 

By Mr. Bellinger: 

Q. I will ask you this: what effect would such a prepara¬ 
tion given in this manner have in the treatment of arthri¬ 
tis? 

A. No effect as far as I can see—no effect whatever. 

Trial Examiner Addison: Even by taking it for 
a hundred days, for instance' 

The Witness: No, sir. 

144 By Mr. Bellinger: 

Q. Or for a hundred years? 

A. No, sir. 

Q. Would your answer be the same or different with 
respect to neuritis and rheumatism? 

A. Yes; it would be the same. 

Q. Tell us briefly, what therapeutic effect this would 
have on anybody, if anything? 

A. Depending upon the proportion of the preparation, 
of the ingredients, particularly as far as olibanum is con¬ 
cerned, it would have no effect. 

Q. No effect on anybody, now? 

A. That is right. 

Q. All right. 

A. As far as sodium bicarbonate, magnesium oxide, and 
calcium carbonate are concerned, if there is an adequate 
amount, there would be neutralization of the acid of 
stomach contents. After all, those are the ingredients of 
the powders that are closely related to or simulate the 
powders that we give patients for peptic ulcers. 

Q. What value would it have in the treatment of 
arthritis, rheumatism, and neuritis? 
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A. None. 

Q. Could this powder be considered a curative medi¬ 
cine? 

A. No, sir. 

145 Q. Will the use of this powder improve one’s gen¬ 
eral health and enable one to gain weight while using 

it as a treatment for arthritis, neuritis, or rheumatism? 

A. No, sir. 

Q. Will the use of this powder restore a sufferer from 
arthritis, neuritis, or rheumatism, to the picture of perfect 
health? 

A. No, sir. 

Q. Could the results achieved by the use of such a powder 
or of this powder be considered a modern miracle? 

A. No, sir. 

Q. Doctor, will the use of this powder enable one who 
has suffered from arthritis, neuritis, or rheumatism for 
years, so badly that he could do no work and was confined 
to a wheel chair, or to the use of crutches, walk and use 
joints which were formerly unusable? 

A. No, sir. May I say something? 

Q. Yes. You may amplify your answers any time you 
wish. 

A. After all, I take it the terms “arthritis,” “rheuma¬ 
tism,” and “neuritis” are used rather generally here to 
involve any sort of disorder to joints, or, as a matter of 
fact, to extremities, and when you use “neuritis,” that 
includes a great many disorders which are separable in 
diagnosis. Some of them may not be able to be separated 
into distinct clinical entities. If we confine ourselves 

146 to arthritis, then we are dealing with a disease which 
is famous for its spontaneous remissions, that is, 

spontaneous recovery exacerbation of recurrences of the 
disease. 

Now, we see patients who get better as the result, or not 
as the result, at the same time that we are giving certain 
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medications, and we are not justified in concluding that 
that medication cured that patient. The only way— 

Q. May I interrupt you a minute to ask you this: would 
you be justified in asserting that that treatment benefited 
that patient, or caused him to get better, that that was the 
cause of it? 

A. Not in an individual case, unless we had results 
that occurred within a verv few davs or immediatelv fol- 
lowing the beginning of the administration of that product, 
as, for example, if we give a patient a medicine, and the 
next day or the next two or three days he gradually gets 
better and is able to get up and walk around. Then we would 
have to duplicate that observation in a large number of 
patients—not in ten per cent of the patients, or in fifty per 
cent of the patients, but in a large percentage of the pa¬ 
tients. 

Q. All right, then. Proceed, Doctor. 

A. I think that covers about all that I wanted to sav. 

•> 

Q. Well, by the use of the word “spontaneous”, do you 
mean by that that the nature of the disease itself, without 
treatment may clear up? 

147 A. That is right. 

Q. That is peculiar to arthritis? 

A. Peculiar to arthritis. 

Q. Have you seen many cases in which that occurred? 

A. I have. I have gotten credit for it. 

Q. If the use of such a product as this should accomplish 
a great deal for one sufferer from arthritis, would it neces¬ 
sarily follow that it would accomplish the same results for 
others? 

A. No. I have answered that. 

Q. In treating arthritis, neuritis, or rheumatism, will 
the use of this product accomplish amazing results for 
people of from three years to ninety-six years of age? 

A. No, sir. 
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Q. Could the results from the use of Todd’s Capsules in 
treating difficult cases of arthritis, neuritis, or rheumatism, 
be so beneficial that they could be considered to have proven 
their merit? 

A. No. 

Q. Could this product be considered to be so valuable 
in the treatment of arthritis, rheumatism and neuritis that 
it will prove to be the medicine which sufferers from these 
diseases have long been waiting for? 

A. I do not believe so, or I think I would be using it. I 

do not think anv doctor who is interested in arthritis will 
* 

pass up any possibility of a good bet. 

148 Q. Will the use of these products even relieve 
arthritis, rheumatism, or neuritis? 

A. I do not think it is conceivable. 

Q. Would you say that its use would eliminate or re¬ 
lieve the suffering due to arthritis, neuritis, or rheuma¬ 
tism? 

A. No. 

Q. Do you consider justified the representation that one 
need not suffer from arthritis, neuritis, or rheumatism, im¬ 
plying that by using Todd’s Capsules all such suffering 
will be eliminated ? 

A. I beg your pardon ? 

Trial Examiner Addison: Will you read the ques¬ 
tion? 

Mr. Bellinger: T will repeat it. 

By Mr. Bellinger: 

Q. Would you consider such a statement justified that 
one need not suffer from arthritis, neuritis, or rheumatism, 
implying thereby that one need not suffer if he would take 
this preparation? 

A. No: not at all justified. 

Q. Doctor, would you say that the views which you have 
expressed are the consensus of modern medical science? 
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A. I should say yes. I should hate to speak for all of 
them. 

Q. But, in your opinion, they are in line with the views 
of the medical profession? 

A. With the views of the medical profession. 

149 Q. And now, I am going to read to you from the 
record, a short excerpt, and ask you to comment on it, 

Doctor. 

Mr. Bellinger: This is on Page 53, starting with 
Line 19, Mr. Nash. 

By Mr. Bellinger : 

Q. (Beading) “Yes, I could cite in many cases 
where we have followed them through—take this 
one, a patient that I was called in to see, she was a 
grandmother around fifty-eight years of age and she 
had been suffering from inflammatory rheumatism 
recurrently ever since she was a child and she had 
arthritis at the time that I was called in to see her so 
badly that her fingers and her hands were pulled al¬ 
most like claws; her knees, she could not straighten 
them or could not bend them completely; and her feet 
and ankles were swollen; that she said that she could 
not put a telephone—or to even take hold of a needle, 
let alone doing anything with the needle and she went 
up and down stairs on all fours so that she wouldn’t 
fall because she couldn’t bend her knees.” 

Now, will you comment on your reaction to that state¬ 
ment? 

A. Well, I should hesitate to make a diagnosis on 
such a description, but if I would accept the diagnosis, which 
is quite reasonable of inflammatory rheumatism and which 
is not arthritis, I gather he means acute inflammatory rheu¬ 
matism, of which the ultimate form is rheumatic 

150 fever. Rheumatic fever is a disease that recurs from 
time to time, beginning in childhood and going up 
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through adult life. It is a disease primarily of the heart, 
leaving sears and damage in the heart, and only incidental¬ 
ly, in as much as the symptoms of the attacks are in the 
joints, of swelling, pain, and disability with recovery from 
time to time from the joint manifestations, so that there 
are no disabilities, no deformities left in the joints after the 
patient has gotten over that attack. It is not a true arthri¬ 
tis; that is, if I accept this diagnosis of inflammatory 
rheumatism. It has been done by giving those patients the 
usual medicine which is common, that is, the use of salicy¬ 
lates or aspirin for the relief of joint contraction; whether 
we give the salicylates or whether we give nothing, they 
recover spontaneously from the joint pains. The disease 
itself goes on continually from year to year, as far as the 
heart is concerned, but not as far as the joints are concern¬ 
ed; and I am inclined to think that this patient probably 
had rheumatic fever or acute inflammatory rheumatism. 

Certainly, the description of her joint disability, would 
fit into that classification. 

Q. You mean to the description as given in this testi- 
monvf 

w 

A. That is right; and likewise her recovery. 

Q. Now, this witness testified further, Doctor, begin¬ 
ning with Line 10 or Page 73 of the record, as follows: 

“It is my opinion that the basic cause of arthritis 
is the toxins generated in the gastro-intestinal tract 
151 that is absorbed and carried into the blood stream 
and through their effect on the blood vessels and 
nerves do their damaging effect to the various tis¬ 
sues.” 

Will you comment on that statement for us, please, with 
respect to medical science today? 

A. That was one of the impressions or one of the ideas 
as to the cause of arthritis which I thought had gone out 
of style about twenty years ago. It certainly is not given 
very much serious consideration at the present time. 
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Q. Would you say, then, that that is an antiquated 
view? 

A. Yes. 

Q. What? 

A. Of the cause of arthritis. 

Q. Of the cause of arthritis, and is not accepted by the 
medical profession today? 

A. Not generally. 

Q. Well, has experience and research .brought about 
this change of medical views? 

A. Yes. 

Mr. Bellinger: I think that is all I want to ask 
the Doctor, Mr. Nash. 

Trial Examiner Addison: Doctor, medical science 
makes no claim to be able to treat all cases of arthri¬ 
tis ; does it ? 

The Witness: By no means. 

Mr. Bellinger: Oh, one further question, Mr. Nash. 
152 Mr. Nash: All right. Go ahead. 

By Mr. Bellinger: 

Q. Doctor, are there one or several or many forms or 
types of arthritis? 

A. Again we go back—if we limit ourselves to arthritis, 
we go back to what I said before, that arthritis is—if we 
are going to limit it pi.rely to arthritis, we are limiting it 
to a disease of the joints and joint structures—the struc¬ 
tures about the joint. It is easily understandable that we 
include in that various sorts of disorders which may be caus¬ 
ed by many different things. We have two main groups, one 
type of arthritis being that which occurs generally in old 
age—I beg your pardon—over forty years, which is hardly 
old age; it occurs with advancing age. It is a question, 
probably, of the wearing out of the joint structures. 

Then we have the other big group, which may occur in 
any age from childhood to senescence or old age, and where 
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there is an inflammatory process, an inflammation of the 
joint and joint structures, certainly there are many causes 
—several causes that we know of, and there are some causes 
which we do not know. 

1 prefer or I like to tell the medical students of the diag¬ 
nosis of arthritis as non-specific. “Chronic arthritis” is a 
sort of waste basket into which we put all types of arthritis 
until we can make a definite etiological or causative diag¬ 
nosis. 

153 Q. Is arthritis difficult to diagnose? 

A. As to whether or not they have arthritis is rel¬ 
atively simple, but as to the kind or possibly the cause of it, 
there the difficulty is rather great. 

Q. What would be the treatment? 

A. The treatment that would follow would be just as 
complicated, inasmuch as we like to treat patients according 
to what the cause of the disorder is rather than haphazardly, 
and if we cannot get in each individual patient information 
as to exactly what the cause underlying this disorder is, we 
may have a little more difficulty in treating him specifically, 
so to speak. 

Q. And depending upon the cause, what would be the 
form of treatment that would be involved? 

A. Very definitely we have to follow certain general 
measures of treatment of a series of patients with arthri¬ 
tis. 

Q. Would it be possible to have any one specific as an 
effective treatment for all types of arthritis? 

A. No. We may have a certain specific substance in 
certain types of arthritis; for example, in the types of 
arthritis that we see related to gonorrhea where we may 
have a rather specific treatment in the use of the newer 
sulphanilamide and that family in drugs, which is a spe¬ 
cific cure for that type of arthritis. 

Mr. Bellinger: That is all. You may cross ex¬ 
amine. 



123 


154 CROSS EXAMINATION: 

By Mr. Nash: 

Q. Doctor, your answers to these questions express your 
own medical opinion, is that right? 

A. Oh, yes, sir. 

Q. And they do not necessarily express the opinion of 
other physicians, generally speaking? 

A. Only in so far as we all confer with each other. 

Q. As to those with whom you have not conferred, then, 
you do not know whether or not they have the same opinion 
as you have? 

A. I would not be certain, but I would be inclined to think 
so. 

Q. You would be inclined to believe that they do have 
the same opinion ? 

A. Yes. 

Q. As a matter of fact, Doctor, you have never used this 
olibanum; have you? 

A. No, sir. 

Q. And what you know about it is gained simply from 
reading textbooks? 

A. Yes. 

Q. Did you ever hear of it before you were talked to 
about this case, Doctor? 

A. Not in that term, but I had heard of frankin¬ 
cense. 

155 Q. Yes; but “olibanum” was a strange term to 
you? 

A. Yes, that term was. 

Q. And when you heard of it, you went to the books to 
find out what the definition of it was? 

A. Yes, sir; and when I found out it was frankincense, 
it rang the bell; I had some idea of what it is. 

Q. But you never used it in your practice at all ? 
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A. No; I never used it in my practice. 

Q. Do you know of any other medical man who has used 
it in his practice ? 

A. No, I do not. 

Q. Your testimony regarding it is, therefore, theoretical, 
entirely? 

A. Yes. 

Q. And you are arguing from analogy— 

A. Theoretical, but practical, inasmuch as it is based 
on experience with other oily resins. That is a family of 
drugs. 

Q. Yes, sir. I do not want to interrupt you, Doctor, but 
even assuming that other oily resins would not accomplish 
certain results, it would not necessarily follow that oliban- 
um would not do it? 

A. It would not, unless some one can show me that it 
has some function, some effect. 

Q. In other words, your conclusion is drawn from the 
fact that certain other substances similar to olibanum do 
not give certain results, and therefore olibanum 
156 would not give them; is that correct? 

A. Yes; I think that is correct. 

Q. Now, Doctor, so far as magnesium oxide is concern¬ 
ed, that is a commonly used drug, is it not? 

A. Yes. 

Q. It has largely an alkaline reaction in the stomach? 

A. Yes. 

Q. It is used in connection with stomach ulcers? 

A. Yes. 

Q. In connection with this whole treatment, if we leave 
out olibanum as an alkalizing factor, it is commonly used 
by people with stomach ulcers ? 

A. Yes, sir. 

Q. And some of these ingredients have some laxative 
property? 
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A. Yes, sir. 

Q. I am trying to restate your testimony, Doctor. 

A. Yes; that is right. 

Q. As a matter of fact, alkalizers were used in the past 
a great deal in the treatment of arthritis or in the treatment 
of rheumatic conditions; were they not, Doctor? 

A. Possibly, yes. 

Q. It was assumed or believed at one time that rheu¬ 
matic symptoms were due to excessive acid in the body, was 
it not? 

A. We know that is not true. 

157 Q. You know that is not true? 

A. Yes. 

Q. But that was believed, at one time, was it not? 

A. Yes. 

Q. Sir? 

A. It was at one time. 

Q. And the same theory— 

A. That was really my opinion, anyhow. It may still 
be but— 

Q. Well, there are some statements along that line in 
some of the older medical textbooks, are there not? 

A. I think so. 

Q. As a matter of fact, an alkalizer is still used to some 
extent in the treatment of some rheumatic cases ? 

A. We use an alkalizer in addition to the salicylates, 
without the alkalizer, for a cause of irritation in the stom¬ 
ach, and we use that to counteract the irritation. 

Q. I think I understand your statement. 

A. Yes. 

Q. In other words, as far as the sodium salicylate is 
concerned, that, alone, tends to cause irritation of the 
mucous membrane of the stomach; is that correct, Doctor? 

A. Yes. 

Q. And the only use, therefore, as I understand you, of 
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sodium bicarbonate, is to overcome that tendency; is that 
right? 

A. Yes. 

158 Q. Has it any other action, so far as the body gen¬ 
erally is concerned? 

A. If given enough alkali, you change the reaction of 
the urine to alkaline urine, which is a side effect. 

Q. It is a side effect? 

A. Yes. 

Q. Has it any therapeutic value? 

A. Except in the presence of urinary infections. 

Q. Then it would have ? 

A. Yes. 

Q. Assuming that some rheumatic trouble arose from 
urinary infection, then would it not follow that the use of 
an alkali would have some value? 

A. Yes; but the incidence of urinarv infection in arthri- 

7 0 

tis is not any higher than urinary infection in the average 
patient. 

Q. Do you include gonorrhea in urinary infections? 

A. Technically, it is. 

Q. Is there such a thing as— 

A. It is a rather general infection. 

Q. There is such a thing, of course, as gonorrheal arth¬ 
ritis? 

A. Yes, sir. We have a specific treatment for gonor¬ 
rheal arthritis. 

Q. I know that, Doctor, and that is the reason I do not 
proceed to ask you any further about it; but in most cases 
of this rheumatic group, they are not gonorrheal 

159 arthritis; are they? 

A. That is right. Most of them are not. 

Q. They are characterized generally by pains and aches ; 
are they not, Doctor? 

A. Yes. 

Q. Muscular, would you say? 
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A. Yes; some of the pains are muscular. Some are 
joint. Some of them are joint pains; some are tendon 
pains. 

Q. Are there any sensory nerves in the joints? 

A. There are in the sinovial tissue. 

Q. But not in the bone, itself? 

A. Xot in the bone, itself. 

Q. Doctor, as a matter of fact, if we except gonorrheal 
arthritis, the medical profession has no derivation at all 
for rheumatic afflictions; has it? 

A. I used gonorrheal arthritis as one example. We 
have several kinds of arthritis. 

Q. Let us see about gonorrheal arthritis. 

A. All right. I used that as an example. 

Q. Yes. 

A. As I tried to infer, if we can pin down the cause of 
arthritis and there are a number—for example, the acute 
arthritis, which we will probably leave out because we are 
dealing with chronic arthritis here, but acute arthritis, due 
to more definite organisms, streptococcus, pneumo- 
160 coccus, tuberculosis, syphilitic arthritis, from the in¬ 
fectious groups of menopousal arthritis, which comes 
with the change of life in women, from a metabolic stand¬ 
point we have very definite specifications to use for that 
treatment. 

Q. As a matter of fact, is it not true that the medical 
profession generally has used in the treatment of so-called 
pains and aches of rheumatic origin, the salicylic acid and 
derivatives almost entirely? 

A. Yes; because it has a very definite relief of pain—of 
great value. 

Q. Yes; and the use of salicylate acid derivatives has 
been common, regardless of the type of arthritis? 

A. Yes. In some types of arthritis it gives better relief 
than in others. 

Q. The salicylate derivatives were thought at one time 
to have curative rheumatic effect; is not that true? 
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A. Relief of joint pains. They do not cure the disease 
at all. 

Q. They do not cure rheumatic fever? 

A. No. 

Q. Is there any specific reaction, so far as rheumatism 
is concerned? 

A. Except for the relief of pain. 

Q. But they do relieve pain generally in those cases? 

A. Yes. 

161 Q. You do not know whether olibanum has some 
effect or not, Doctor? 

A. I am very definitely inclined to think that it has not. 
Q. So far as the consensus of medical opinion is con¬ 
cerned, Doctor, that consensus is not always right; is it? 

A. No; once in a while it is wrong, but we all try not to 
lose a good bet. 

Q. In other words, it has a determination upon the 
strength of your observation and experience and present 
knowledge, certainly, of the body of medical opinion as to 
what is true and what is not true? 

A. Certainly. 

Q. But, after all, it is only an opinion, is it not, Doctor? 
A. Yes. 

Q. And it may be an opinion that may be proved errone¬ 
ous by later experiments; is not that true? 

A. Yes; the medical profession is conservative; but here 
we are dealing with a preparation that has been known 
since certainly before Christ, and they have had an oppor¬ 
tunity to use it time and again. 

Q. And maybe they were at fault in not using it, Doctor. 
Do you know of any experiments made to determine its 
effect in those conditions? 

A. I am inclined to think that it would be up to people 
who want to use it. 

162 Q. Now, Doctor, so far as inflammatory rheuma¬ 
tism is concerned, you do not mean to state that that 

is a disease of the heart; do you? 
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A. It is primarily a condition of the small blood ves¬ 
sels, and it damages— 

Q. And damages the heart? 

A. Which is the important thing, as far as life is con¬ 
cerned; yes, it involves the blood vessels, the joints, the 
heart, lungs, et cetera . 

Q. As far as the medical profession is concerned, the 
typical treatment is by salicylates — 

A. Salicylates and bed rest. 

Q. And bed rest; yes. 

A. That is right. 

Q. Doctor, if the use of this treatment by a great many 
patients had resulted in the relief of these aches and pains, 
you might call it a rheumatic syndrome; is that right? 

A. Yes. 

Q. If that relief had come after the use of this prepara¬ 
tion, in a great many cases, Doctor, would it not permit you 
to draw the conclusion that that treatment had been the 
cause of that relief? 

A. I will answer that question directly. 

Q. All right. Go ahead—any way you please, Doctor. 

A. For example, I have been interested in this sub¬ 
ject- 

163 Q. Yes. 

A. I mean in these various substances that are 
used. As you may know, a great many preparations are 
used by injection and by mouth in the treatment of these 
diseases, and I think it was about three years ago that I 
collected from the literature, ten papers that had been pub¬ 
lished, in the treatment of arthritis, using various prepara¬ 
tions, regardless of what they offered. 

In nine cases, they claimed that the preparation that was 
used was of value. One paper drew opposite conclusions. 

Now, as to the kinds of treatment that were used, one 
was the X-ray treatment, the injection of Chaulmoogra oil, 
the use of spinal fluid of the horse, bee stings, and so on 
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down the line, and those who reported good results gener¬ 
ally reported that sixty-six to seventy per cent of the 
patients were improved or cured—all of the papers, regard¬ 
less of which they used; but the tenth paper, recording on 
the use of vaccines, also had the same percentage that were 
bettered by the use of vaccines, pointed out that that was 
the same percentage that you w T ould get if you gave the 
patient good medical treatment, such as rest, food, vitamins, 
exercises; if you gave them general medical care, you would 
have that same percentage of improvement, and it was not 
related to the stuff, the material, that was injected in 
them. 

164 Now, when you cannot believe doctors who report 
that seventy per cent get better when they inject or 
give them bee stings, when you cannot believe it is due to the 
bee stings, then I would hesitate to accept the same man’s 
report that he was cured by taking capsules. 

In other words, I think that the most important thing in 
the treatment of these patients, in which we have no spe¬ 
cific thing, is good, general care; but it is questionable 
whether these are specific. They may be individual pa¬ 
tients. We do not know what would be the kind of condi¬ 
tions in which one of these preparations would be specific. 

Q. Well, then, according to that argument, is it not 
quite possible that this preparation -would be specific in 
some cases where people were suffering from these pains 
and aches? 

A. Yes. Back of all these other preparations we use, 
there is a lot of reason for using them, whereas we see no 
reason for the use of olibanum. 

Q. But you have had no experience with it, other than 
what vou have read about olibanum? 

A. That is right; what I read about it, and what I know 
about frankincense, which is another term for olibanum. 

Mr. Nash: We have nothing further. Thank you, 
Doctor. 

The Witness: Very good. 
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165 RE-DIRECT EXAMINATION: 

By Mr. Bellinger: 

Q. Doctor, you mentioned the general care of the patient 
just now. You mean the general care, under the super¬ 
vision and advice of the physician; do you not ? 

A. Yes. Of course, general care is generally under a 
physician, but I mean there is nothing specific about it. 

Q. And although counsel asked you if the opinions ex¬ 
pressed by you were not theoretical, I want to ask you if 
they are not the consensus of opinion of modern medical 
science and reputable physicians practicing today? 

A. Oh, yes. 

Mr. Bellinger: That is all. 

Mr. Nash: Nothing further. 

Trial Examiner Addison: Thank you for your 
trouble, Doctor. You are excused. 

(Witness excused.) 

Mr. Bellinger: Mr. Examiner, I think it will be 
about twenty minutes before we will be able to get 
the next.witness; so I guess we will have to wait 
until the witness gets here. 

Mr. Nash: Shall we recess, then? 

Mr. Bellinger: Yes. I think we should recess for 
fifteen minutes with the proviso that if the witness 
comes in before that time, we will start when he does 
arrive. 

166 Mr. Nash: Yes, sir. 

Trial Examiner Addison: With that understand¬ 
ing, we will recess awaiting the arrival of the wit¬ 
ness. 

(A short recess was taken.) 

Trial Examiner Addison: The hearing will come 
to order. 

Mr. Bellinger: I will ask Doctor Crain to be 
sworn, please. 
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DARRELL C. CRAIN, was thereupon called as a witness 
for the Commission and, having been first duly sworn, tes¬ 
tified as follows: 

Direct Examination: 

By Mr. Bellinger: 

Q. Doctor, what is your full name? 

A. Darrell C. Crain. 

Q. Of what profession are you a member? 

A. The medical profession—physician. 

Q. Are you engaged in private practice? 

A. Yes, sir. 

Q. Where ? 

A. 1150 Connecticut Avenue, in this city. 

Q. Do you specialize in any way? 

A. Yes; in arthritis and rheumatic diseases. 

Q. How long have you been so practicing? 

167 A. I have been in private practice a little over 
four years. 

Q. Are you connected now, as a member of the staff or 
otherwise, with any hospitals in Washington? 

A. On the visiting staff, not the consulting staff. I had 
charge of the arthritis clinic at George Washington Uni¬ 
versity, but I gave it up a year ago. 

Q. You voluntarily gave that up? 

A. Yes. 

Q. Hovr long were you in charge of that? 

A. From early in 1928 until early in 1940. 

Q. You are not now connected with any medical schools 
here? 

A. No, sir. 

Q. What hospitals have you any connection with? 

A. Well, courtesy privileges in all hospitals in Wash¬ 
ington. 

Q. What was your experience in training prior to be¬ 
ginning at private practice four or five years ago? 


I oo 
oo 


A. I had one year of rotating internship at Emergency 
Hospital, spent five months as assistant resident in medi¬ 
cine there; then I was on the medical staff of Walter Reed 
Hospital for three and a half years, and of that three and 
a half years approximately two and a half was spent in the 
arthritis ward, and of that two and a half, I had charge of 
the arthritis division of Walter Reed Hospital for a year 
and a half. 

Q. Where did you take your medical course? 

A. George Washington—graduated in 1932. 

168 Q. Did you do any academic work at George 
Washington also? 

A. Yes; pre-medical work there. 

Q. Doctor, I show you a box of capsules that are in evi¬ 
dence in this case, and it is also in evidence that these cap¬ 
sules are recommended to be taken three times a day—one 
three times a day, with a glass of water, and that their com¬ 
position includes the drugs olibanum, magnesium oxide, 
calcium carbonate, and sodium bicarbonate, and nothing 
else. Are those drugs familiar to you? 

A. Yes, sir. 

Q. Will you begin, please, with olibanum and tell us 
what it is and its effect or reaction on the human system. 

A. Well, olibanum is an oily resin which, in lay terms, 
is similar to balsam. So far as its use in medicine is con¬ 
cerned, it has practically none. Its action is somewhat 
stringent to the membrous lining but so far as any specific 
action in the human body is concerned, we know or none. 

Q. Has it any therapeutic properties or value ? 

A. No, sir; not as used at the present time in modern 
medicine. 

Q. Is it a new drug or an old drug? 

A. It is an old drug—very old. As a matter of fact, I 
think it w^as used by the Ancients, although I am not sure, 
and it was recommended as an antidote to hemlock, in an¬ 
cient times. In the Middle Ages it was used for a great 
number of things. 
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169 Q. What is magnesium oxide? 

A. All of the other three are alkalizers. Mag¬ 
nesium oxide is a moderate laxative. 

Q. A moderate laxative? 

A. Yes. Calcium carbonate, on the other hand, has 
the reverse tendency; it has a somewhat constipating ac¬ 
tion. Sodium bicarb is simply an alkalizer, as are all three. 
In addition, we use all three in combination for their alka¬ 
line properties. 

Q. Is there anything in any of these ingredients that 
would be of value in the treatment of arthritis, neuritis, or 
rheumatism ? 

A. No, sir; nothing whatsoever. 

Q. Could the combination, then, in this one preparation 
be worth anything in the treatment of arthritis, neuritis, or 
rheumatism ? 

A. Xot to my knowledge. 

Q. Do any of these drugs contain analgesics or pain 
killers in any way? 

A. No, sir. 

Q. Wliat about the therapeutic value of this prepara¬ 
tion, if any, in the treatment of arthritis, neuritis, or rheu¬ 
matism ? 

A. The only possible therapeutic value that I can see 
would be in the case of a person that had marked acidity, 
in which case it might alkalize the case, but as to having 
any particular value on the rheumatism or the arth¬ 
ritis, itself, it would have none. 

170 Q. And the same is true of neuritis? 

A. Yes; any rheumatic condition. 

Q. Doctor, would you say that is true either as a treat¬ 
ment or as a remedy, or for relief? 

A. I cannot see that they would have any value at all. 

Q. Could the product be considered a curative medicine 
to any extent? 

A. Not in the least. 
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Q. Will the use of this drug improve one’s general 
health and enable one to gain weight while using it as a 
treatment for arthritis, neuritis, or rheumatism? 

A. No, sir. 

Q. Will the use of this drug restore a sufferer from 
arthritis, neuritis, or rheumatism to the picture of perfect 
health ? 

A. I don’t think so. 

Q. Are you not sure that it would not, from your ex¬ 
perience and treatment ? 

A. Well, from my experience I would say no. 

Mr. Nash: No; you are not sure, do you mean, 
Doctor? 

By Mr. Bellinger: 

Q. That is not what you mean, is it? 

A. I would say no, that it had no value. 

Q. Could the results achieved by the use of this 
171 product be considered a modern miracle? 

A. No, sir; it could not. 

Q. You laughed when I asked you that. Do you think 
that is somewhat of a joke? 

Mr. Nash: Well, I do not think that is proper, your 
Honor. 

Mr. Bellinger: Well,! cannot get his laugh in the 
record otherwise. 

Mr. Nash: Well, we will concede that the Doctor 
laughed. 

The Witness: The reason I laughed is because of 
the fact that never a day goes by but what somebody 
—never a period we will say—goes by without some¬ 
one turning up some modern miracle. 

About two years ago, a patient was in my office 
extolling the virtues of the aloe plant,* and at that 
time I was on my way out to the Mayo Clinic, and I 
asked Dortor Hence, who is chief of the arthritic 
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division, what his views on the subject were, and he 
said at the time that one of his greatest problems was 
convincing some of his patients that the folklore and 
the use of these herbs and plants and obscure drugs 
were not modern miracles, and that the association 
of the word— 

By Mr. Bellinger: 

Q. He is an arthritis specialist? 

A. Oh, yes; head of the division at the Mayo 
172 Clinics. He stated at that time that they had investi¬ 
gated a number of them, and the results had been so 
poor that they no longer considered them of value and 
would be a waste of time in doing it. 

Q. And now, Doctor, would the use of this product en¬ 
able one who has suffered from arthritis, rheumatism, or 
neuritis for years so badly that he could not do any work 
and was confined to a wheel chair or to the use of crutches, 
to walk and use joints that were formerly unusable? 

A. Not to my knowledge; no, sir. 

Q. What do you mean by “not to my knowledge’’? Do 
you mean by that, that in your opinion, it would not? 

A. That, in my opinion, it would not, no, sir. 

Q. Is it peculiar to arthritis and its kindred diseases 
that its action is of a spontaneous nature; in other words, 
that it might clear up without any treatment at all? 

A. Oh, yes. Yes; it is. Often I speak of it as a cyclical 
nature; it will come and go; sometimes in some of the re¬ 
missions, sometimes when it leaves, it disappears and never 
comes back. 

Q. Is that one of the very marked peculiarities of this 
disease ? 

A. Yes; it is a common occurrence in many cases—not 
in all, but in many. 

Q. And is that more true of arthritis than it is of the 
average physical trouble of the patients that you have? 

A. Of course, many diseases cure themselves. 
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173 Q. Is it not true that arthritis is peculiarly of that 
type? 

A. Yes; that is true. 

Q. If this preparation will accomplish favorable results 
for one sufferer, does it necessarily follow that it would 
accomplish the same thing for others? 

A. In the majority of cases, but not necessarily for all. 

Q. Well, let me ask you this: are there many forms and 
types of arthritis? 

A. Yes. 

Q. And as many causes? 

A. That is correct. 

Q. Then, would it be true, equally true, that it would 
not be possible to prescribe any one treatment that would 
be effective in all? 

Mr. Nash: He has answered that question already. 
T object to the question as cross examination, your 
Honor. 

Mr. Bellinger: I do not think it is cross examina¬ 
tion at all. I think I have a right to ask him anything 
that bears on the issues that is relevant thereto. 

Trial Examiner Addison: Mr. Nash savs it has 
alreadv been answered on the record. 

w 

Mr. Nash: That is right. 

Trial Examiner Addison: I cannot see that it has. 

Mr. Nash: He is cross examining his own witness, 

vour Honor. 

« 

174 Trial Examiner Addison: And you are sure that 
it has not? 

Mr. Bellinger: It does not make any difference 
whether it has been asked or not, if he has no objec¬ 
tion to answering it again. It is competent testimony. 

Mr. Nash: Not as repetition from the same wit¬ 
ness. 
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Trial Examiner Addison: I am not sure that it is 
repetition, and I would like to have his statement and 
get his view of it. 

Mr. Nash: He has asked the question in another 
way, because counsel was not satisfied with his first 
answer. 

Trial Examiner Addison: If you consider it of 
sufficient importance, we will go back and check on 
what was asked. 

Mr. Nash: I think it is of considerable impor¬ 
tance, if the Examiner please. 

Trial Examiner Addison: Read the question, 
please, will you, Mr. Reporter. 

(The question referred to was read by the report¬ 
er, as follows: 

“Q. Then, would it be true, equally true, that it 
would not be possible to prescribe any one treatment 
that would be effective in all?”) 

Trial Examiner Addison: That is in all forms— 

Mr. Bellinger: All cases of arthritis. 

175 Mr. Nash: That is the same inquiry. 

Trial Examiner Addison: Off the record, Mr. Re¬ 
porter. 

(There was a discussion off the record.) 

Trial Examiner Addison: The answer will be re¬ 
ceived. The objection is overruled. Exception noted. 

Mr. Bellinger: Now, did you get the answer, Mr. 
Reporter? 

The Witness: The answer to the question would 
be that a remedy of value in one type of arthritis is 
not necessarily of value in other types, but it should 
be of value in the majority of cases of the same 
type. 



139 


By Mr. Bellinger: 

Q. In treating arthritis, neuritis, or rheumatism, will 
the use of this product accomplish amazing results for peo¬ 
ple of three years to ninety-six years of age? 

A. No, sir. 

Q. Could results from the use of such a preparation as 
Todd’s Capsules in treating difficult cases of arthritis, neu¬ 
ritis, or rheumatism be so beneficial that they should be 
considered as to have proven their merit? 

A. No, sir. 

Q. Could this product be considered so valuable in the 
treatment of arthritis, neuritis, and rheumatism that it 
will prove to be the medicine which sufferers from 
176 these diseases have long been waiting for? 

A. No, sir. 

Q. Will the use of such a preparation relieve arthritis, 
neuritis, or rheumatism? 

A. No, sir. 

Q. Have these ingredients any pain killing properties 
in them? 

A. No, sir. 

Q. So, then, has the preparation, as a whole, any anal¬ 
gesic, or pain killing, or pain relieving properties? 

A. No, sir. 

Q. Will its use eliminate or relieve the suffering due to 
arthritis, neuritis, or rheumatism? 

A. No, sir. 

Q. Well, Doctor, do you consider as justified a repre¬ 
sentation that one need not suffer from arthritis, neuritis, 
or rheumatism, the implication being that by using Todd’s 
Capsules this suffering could be eliminated? 

A. Absolutely not. 

Q. Do the opinions expressed by you form the general 
concensus of modern medical opinion on these questions? 

A. Yes, sir; I think so. I belong to the American Rheu- 
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matism Association, and I find that my views are essential¬ 
ly the same as those of most of the men there. 

Q. And that is in keeping with modern medical 
177 science, generally, and reputable physicians today? 
A. Yes, sir. 

Q. Now, this is an excerpt from the testimony in the 
record, at Page 73, Line 10, where a witness testified: 

“It is my opinion that the basic cause of arthritis 
is the toxins generated in the gastro-intestinal tract 
that is absorbed and carried into the blood stream 
and through their effect on the blood vessels and 
nerves do their damaging effect to the various tis¬ 
sues. ” 

Now, does that conform to present-day medical science? 

A. Will you read just the first line of that again, sir? 

Q. “It is my opinion that the basic cause of arthritis 
is the toxins generated in the gastro-intestinal tract,’’ 
et cetra. 

A. Of course, that used to be the generalized feeling of 
a number of men, some years ago. That is, for one type of 
arthritis, that is, rheumatic arthritis—rheumatoid. It was 
never, to my knowledge, the feeling that that was the cause 
of all forms of arthritis. I think that theory is fairly well 
outmoded now. I mean by that, that present investigation 
has not particularly supported it. 

Q. What would be the present experience? 

A. Yes, absolutely; most of the men doing that type 
of work do not think much of the theory any more. 

Q. So that it is obsolete; is it? 

A. That would be a good way of expressing it; yes. 
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178 Mr. Bellinger: I think that is all, Mr. Nash. 
CROSS EXAMINATION: 

By Mr. Nash: 

Q. Doctor Crain, in your testimony on direct examina¬ 
tion, you indicated your belief that this olibanum prepara¬ 
tion was not used in modern medicine: is that right? 

A. That is correct, sir. 

Q. Are you familiar with the Homeopathic Pharma¬ 
copeia? 

A. No, sir. 

Q. And you do not know whether olibanum would be 
found in that Pharmacopeia? 

A. Well, I presume it would be in the Pharmacopeia. 
That is simply, of course, a list of drugs. 

Q. And do you know whether it is in the other Phar¬ 
macopeia ? 

A. The United States Pharmacopeia? 

Q. Yes; United States Pharmacopeia? 

A. No, sir; I do not know. I imagine it would be list¬ 
ed, but that would be simply and purely, because, after all, 
everything listed in the Pharmacopeia is not used in mod¬ 
ern medicine. 

Q. When you speak of it not being used in modern 
medicine, what is the basis of your knowledge on that, 
Doctor? Have you consulted any physicians about it? 

A. Yes, sir. 

Q. Whom have you consulted? 

179 A. The pharmacopoeist at George Washington 
University. 

Q. Did you ask him about that? 

A. Yes." 

Q. About olibanum? 

A. Yes. 

Q. And it was his opinion that it was not in use in 
modern medicine? 
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A. Yes, sir. 

Q. And in expressing your opinion, you are simply 
expressing his opinion; is that correct? 

A. I am expressing his opinion and my own; also the 
various texts which I have consulted. 

Q. Have you ever used olibanum yourself? 

A. I don’t think so, sir—not that I recall. 

Q. Not for anything? 

A. Not that I recall, sir. 

Q. When you say it is not used in modern medicine, do 
you rely upon your reading of the authorities and upon 
your consultation with the gentleman whom you mentioned 
at George Washington University? 

A. Yes, sir; that is correct; and on my contact with 
other physicians in medical meetings which I attend. 

Q. They would not embrace most of the doctors in the 
United States; would they? 

A. No, sir. 

180 Q. That would be a very small percentage, would 
it not, Doctor? 

A. From the actual number, yes. The contact has been 
with what we would call the leaders. 

Q. You think— 

Mr. Bellinger: I beg your pardon. What was that 
last statement? 

The Witness: I said my contact would be with 
men whom I would call the leaders of American 
medicine. 

By Mr. Nash: 

Q. In what meetings did you meet them? 

A. At the American College of Physicians during the 
past year. In April at Boston, I met a group of men who 
specialize in internal medicine, medical diagnosticians. 

Q. Did you ask them about olibanum? 

A. Not specifically, but, on the other hand, I have not 
heard it mentioned at any meeting. 
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Q. You have not heard it mentioned? 

A. No, sir. 

Q. Your knowledge as to its effect is based upon your 
general knowledge, Doctor, and then in addition to that, 
your medical reading regarding this drug; is that right? 

A. Yes, sir. 

Q. So far as the observation of its effect is concerned, 
you have no knowledge; have you? 

181 A. None personally; no, sir.. 

Q. Is it quite possible that further investigation 
might prove to the medical profession that it was a very ef¬ 
ficacious drug in rheumatic conditions; is that not true? 

A. Not from its character, I cannot see how it would be. 

Q. Yes; but is it not possible, Doctor? 

A. There is a possibility, of course, that any medicine 
could be proven— 

Q. The drug sulfanilamide was not known several years 
ago; was it? 

A. No; it was not. 

Q. Its value was certainly not a matter of general medi- . 
cal knowledge; was it ? 

A. No; but olibanum was. 

Q. Well, you say it is not used in modern medicine, but 
you have no definite personal knowledge as to its value; 
have vou? 

A. No, sir. 

Q. Doctor, in treating a rheumatic condition, salicylates 
are used a great deal, are they not? 

A. Yes, sir. 

Q. And in connection with the administration of salicy¬ 
lates, alkalizing agents are used to some degree, are they 
not? 

A. Yes. 

Q. Including sodium bicarbonate? 

A. Yes, sir. 
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182 Q. Doctor, do you believe that the so-called rheu¬ 
matic pains may arise from absorption from the in¬ 
testines? 

A. Pardon me. Will you let me have that again? 

Mr. Nash: Will you read that question, please? 

(The question referred to was read by the re¬ 
porter.) 

The Witness: No, sir, I do not. 

By Mr. Nash: 

Q. Do you know whether some doctors hold that view¬ 
point ? 

A. Oh, yes. Yes; some do. 

Q. It is possible, is it not, Doctor? 

A. In certain cases. I mean, I will limit it. I would 
not be sure about all of them. I do not say that is gen¬ 
erally the cause of the pain. 

Q. "What is the general cause, in your opinion, of this 

% 

type of pain ? 

A. Which form? 

Q. The rheumatic type. 

A. The cause of arthritis? 

Q. Yes. 

A. Well, first of all, the hypertrophic type of arthritis, 
which is the type you see in elderly people, I feel it is the 
wear and tear effect. It is simply a matter of degeneration 
of the cartilage. In the rheumatory type, which is the type 
more commonly seen in young people, I believe it is an in¬ 
fection. There are other types but those are the two 
183 big types. There are other types in which it is due, 
of course, to venereal diseases. 

Q. Is it possible that some of the infective types of so- 
called rheumatism may arise from absorption from the 
intestinal tract? 

A. There is a type of arthritis which accompanies cer¬ 
tain dysenteries, but aside from that specific type I do not 
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believe that any infection in the gastro-intestinal tract is 
an important factor in the rheumatoid arthritis. 

Q. Doctor, these opinions that you are expressing are 
opinions based upon your knowledge; is that right? 

A. Yes. 

Q. And they do not necessarily express the opinions of 
other physicians? 

A. That is the prevalent opinion of the American 
Rheumatism Association at the present time. We have had 
quite a few interesting discussions on that, particularly out 
in Cleveland last year, and it is the general feeling at the 
present time that the intestinal tract is not a source of in¬ 
fection. 

Q. In other words, you feel that so far as that person 
is concerned, the opinion of the competent medical men 
with whom you have been associated, or with whom you 
have talked, is the same as yours ? 

A. That is correct. 

Q. Of course, there may be other opinions? 

1S4 A. That, of course, is true. 

Q. Of a minority; is that right? 

A. Certainly. 

Q. Doctor, medicine is not an exact science, anyhow; 
is it? 

A. No. 

Q. And your conclusions are based upon the best avail¬ 
able data? 

A. Yes, sir. 

Q. And that data is not, in many instances, conclusive; 
is it, Doctor? 

A. Not always; no, sir. 

Q. And experiments are still being made and research 
is still being carried on continually? 

A. Yes, sir. 

Q. On different drugs? 
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A. Yes, sir. 

Q. And on different diseases? 

A. Yes, sir. 

Q. There is no specific for these rheumatic conditions, 
generally; is there, Doctor? 

A. Xo, sir. 

Q. You treat them by a method that will relieve the 
symptoms, and perhaps tend to eradicate the underlying 
cause; is not that true? 

A. Relieving the symptoms is, of course, one of 
1S5 the things to be done. 

Q. Yes. 

A. Absolutely. 

Q. And if you find the cause, of course, you attempt to 
overcome it? 

A. Yes. 

Q. Is it always possible to find the cause of these rheu¬ 
matic conditions? 

A. No, sir. 

Q. As a matter of fact, in most instances, it is not pos¬ 
sible; is not that true? 

A. I presume you mean the rheumatory crippling type. 
Is that correct? 

Q. Yes; that is what I had in mind. That is rheuma¬ 
toid arthritis; is that right? 

A. That is correct. 

Q. Is not that the most common of the rheumatic type 
of affections? 

A. That and the hypertrophic that you see in about the 
same number of people. 

Q. Yes. 

A. That is the most common of the crippling varieties. 
The others are more painful, but not so disabling. 

Q. What is your purpose in using salicylates, Doctor? 

A. To relieve pain. 
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186 Q. They have no effect on the cause of the dis¬ 
ease; have they! 

A. No, sir. 

Q. Is that true even so far as rheumatic fever is con¬ 
cerned? 

A. That is, of course, the elusive point. Some people 
say so. My own feeling is that it is not, but I cannot say 
that that is in agreement with the majority of the people. 

Q. There are a number of drugs that are effective in 
relieving pain; are there not? 

A. Yes. 

Q. Do you know whether olibanum has that quality or 
not? 

A. None of the texts on pharmacology that I consulted 
mention it. 

Q. You have not examined the Homeopathic text in that 
connection? 

A. No, sir. 

Q. Doctor, do you know whether or not olibanum is an¬ 
tiseptic in its effect? 

A. I believe it is mildly so. 

Q. Do you know whether or not it is mildly stimulant? 

A. Mildly so. 

Q. Is it not true, as a matter of fact, that most diseases 
are self-eliminant, Doctor? In other words, whether they 
are treated or not, they end? 

A. Either recovery or death. 

Q. Yes; either recovery or death. 

187 A. Yes. 

Q. The object of the professional man is to help 
that recovery and to try to stimulate nature’s ability along 
that line; is that correct? 

A. That is right; yes, sir. 

Q. Has an acid condition of the system anything to do 
with rheumatic affections? 
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A. Not in my opinion; no, sir. 

Q. Do yon know whether others hold the opinion that 
it has; Doctor? 

A. That again is a disputed point, but very few hold 
that it has. 

Q. When you say “very few”; you mean to say that 
some have? 

A. Yes. 

Q. Competent men? 

A. 1 am just turning over in my mind, sir, who I may 
have heard still give credence to the acid theory. That is 
another thing, that, of course, some years ago was talked 
about a great deal and is now exploded. We do not think 
that it has a great deal to do with it any longer. 

Q. Doctor, as a matter of fact, all of the factors in this 
rheumatic group are not yet known; are they? 

A. No, sir. 

Q. In other words, it is a matter that is still subject to 
inquiry and research? 

188 A. Yes, sir. 

Q. And something may be found out about the 
factors entering into that condition that are not known at 
the present time? 

A. Certainly. 

Mr. Nash: I think that is all. 

RE-DIRECT EXAMINATION: 

By Mr. Bellinger: 

Q. If you could feel that there was value as a treatment 
in this preparation, you -would have no objection to pre¬ 
scribing it, yourself; would you, Doctor? 

A. None at all. 

Q. In the meetings of your association of medical socie¬ 
ties, which you mentioned, was treatment for arthritis and 
kindred diseases discussed and commented on by various 
medical authorities? 
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A. Yes, sir. 

Q. That is one of the prime objects of the meetings; is 
it not? 

A. Certainly. 

Q. You say you have not heard olibanum mentioned in 
any of those? 

A. Xo, I have not. 

Q. As a matter of fact, have you, yourself, used the 
same method of treatment in all cases of arthritis? 

A. No. 

189 Q. In other words, if it has different forms or dif¬ 
ferent causes you prescribe different treatments, do 
you not? 

A. That is correct. 

Q. I believe you testified that olibanum is an ancient 
drug; did you not? 

A. Yes, sir. 

Q. Is sulfanilamide a new or an old drug? 

A. Very new. 

Mr. Bellinger: That is all. 

RE-CROSS EXAMINATION: 

By Mr. Nash: 

Q. Doctor, so far as sulfanilamide is concerned, the 
compound is made up of old drugs; is it not? Do you know 
what the composition of sulfanilamide is? 

A. Yes; para amino, benzoin—sulfanilamide I don’t be¬ 
lieve so. It is not an old drug. It was developed in Ger¬ 
many. I do not know whether this has anything to do 
with this— 

Q. That is all right. 

A. But it was originally used in dye works over there, 
and to my knowledge of the thing—we went into it some 
years ago purposely—it was not used in medicine, but has 
been used in dye works, and because of its composition with 
the protein body in the dye, it was believed that it might 
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also compound with protein of the bacterial organ- 

190 ism. That was the original investigative work, and 
the interesting thing is that it does not work that 

wav. 

•> 

Q. There are a great many old drugs, the value of which 
was known for a great many years, though? How about 
mercury, for instance? 

A. Mercury has been used for many years. 

Q. Arsenic? 

A. Certainly. 

Q. And compounds, of course? 

A. Certainlv. 

Mr. Nash: That is all. 

Trial Examiner Addison: Thank you for your 
trouble, Doctor. You are excused. 

(Witness excused.) 

Mr. Bellinger: May it please your Honor, that is 
all I have to offer today in support of the allegations 
in the complaint. It may be that after counsel fin¬ 
ishes his testimony, I may want to put on something 
else, but for the time being, that is all, and I am hop¬ 
ing that that will be all definitely, but I do not think 
I will be in a position to actually close the case today. 
I think, when we adjourn today, I will probably have 
to ask that we adjourn on five days’ notice. 

Mr. Nash: Do I understand that the Government 
closes its direct case, then ? 

191 Mr. Bellinger: Yes. 

Mr. Nash: We are prepared to proceed, any time 
you wish us to. If you want to adjourn for lunch 
at this time, that will be all right, but I am per¬ 
fectly willing to leave that up to you, Mr. Examiner. 

Mr. Bellinger: Off the record, Mr. Examiner. 

Trial Examiner Addison: Yes. Off the record, 
Mr. “Reporter. 



(There was a discussion off the record.) 

Trial Examiner Addison: We will recess now to 
reconvene here at 1:30 o ’clock. 

(Whereupon, at 12:25 p. m., a recess was taken 
until 1:30 p. m.) 


192 Afternoon Session. 

• 1:30 p. m. 

Trial Examiner Addison: The hearing will come 
to order for the taking of further testimony in 
Docket 4549. 

Mr. Nash: I will call Doctor Truhlar. 

ROBERT E. TRUHLAR was thereupon called as a wit¬ 
ness for the Respondent and, having been first duly sworn, 
testified as follows: 

Direct Examination: 

Bv Mr. Nash: 

Q. Doctor, will you state your full name, please. 

A. Robert E. Truhlar. 

Q. And where do you live, Doctor? 

A. Live or practice? 

Q. Both. 

A. My office is 10616 Euclid Avenue, Cleveland, Ohio, 
and my home address is 31437 Shaker Boulevard, Pepper 
Pike Village, Ohio. 

Q. How long have you lived there, Doctor? 

A. I have lived there all my life. 

Q. Were you educated in Cleveland? 

A. Yes, sir. 

Q. And do you hold any degrees? 

A. Doctor of Osteopathy. 

193 Q. Where did you obtain that degree? 

A. At the A. T. Still College of Osteopathy and 
Surgery at Kirksville, Missouri. 
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Q. For how many years did you go to school there? 

A. Four years, and one year intemeship in Laughlin 
Hospital. 

Q. Where is Laughlin Hospital? 

A. Kirksville, Missouri. 

Q. Can you give me, in a general way, the subjects that 
you studied at that school? 

A. We covered the same course that medical school 
cover, plus our osteopathic principles. 

Q. Did you study pharmacology? 

A. Yes, sir. 

Q. And you have some knowledge derived from your 
education of drugs, Doctor? 

A. The action of drugs. 

Q. And the action of drugs? 

A. Yes, sir. 

Q. Do you practice in Cleveland now? 

A. Yes, sir. 

Q. How long have you practiced there? 

A. Since 1924. 

Q. Have you any affiliations with any of the hospitals 
in Cleveland? 

A. I am on the staff of the Cleveland Osteopathic Hos¬ 
pital. 

194 Q. Have you treated any cases of the so-called 
rheumatic group, Doctor? 

A. I have; yes, sir. 

Q. Have you had much of that? 

A. Well, prior to four years ago, I treated a number 
of rheumatic cases.' When arthritic cases came in, I would 
not treat them, because, at that time, there were not any 
proved methods of treatment to obtain any results, and I 
did not feel like taking an individual’s monev without ac- 
complishing anything. 

Q. Doctor, have you any acquaintance with the J. E. 
Todd Company, or J. E. Todd? 
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A. I have. 

Q. How did you form such acquaintance? 

A. Well, I had a couple of patients that had been in that 
had arthritis, and I told them that under the method of 
treatment I had and what I knew about arthritis, I could 
not benefit them any, and maybe sixteen or twenty months 
later I saw those same patients in a very much improved 
condition, and they told me what they were taking. Then 
I asked Doctor Samblanet if he had had any experience 
with these capsules, or heard of them, and he said that 
he had and that the results were very good, and he sug¬ 
gested that I come up to one of the Todd’s parties and see 
these patients that had been benefited by it. That 
195 was four years ago that I made my first visit to the 
Todds. 

Q. Since that time, have you used these capsules in any 
way? 

A. I used them personally, and I have used them pro- 
fessionallv. 

Q. So far as your experience is concerned with them 
personally, what was the result of the use of them? 

•A. Very gratifying. 

Q. In what way? 

A. Four years ago I was ready to give up general 
practice and fall into some specialty, whereby I would not 
be required to exert the physical effort that is needed in 
the general practice, because my lower back and my upper 
dorsal region and my neck showed a hypertrophic arthri¬ 
tis, and when I got home at night I had so much pain and 
discomfort in these areas that I could hardly sleep. I 
would never resort to a sedative if I could possibly keep 
from it. As I say, I went to this meeting and I did not pay 
much attention to the examination part. I went amongst 
these patients and asked them about the results, what 
they had been doing and how long they had been taking 
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it, and after that, I talked with Todd himself, and I told him 
I would like to try it. I explained to him my condition, 
and he said he would be very glad to give me the capsules 
at what he sold them for to the trade, not the retail 

196 but the wholesale price, and I started out on capsules 
with very gratifying results. The last pictures I 

have had my back showed these spicule formations of 
bones that were there have all been absorbed. 

Q. You mean, by that X-ray pictures? 

A. Yes, sir. I had a series of three X-rays made. I 
took the capsules for three and a half years. 

Q. Doctor, what has been your experience with the cap¬ 
sules, so far as your patients are concerned? 

A. Very gratifying. 

Q. Have your patients been helped in any way by the 
use of the capsules, in your opinion? 

A. In my opinion they have, very much. 

Q. And have they been rheumatic cases, so-called? 

A. The majority of them have been arthritis cases. 

Q. How do you distinguish between rheumatism— 

A. Pardon? 

Q. How do you distinguish between arthritis and rheu¬ 
matism, Doctor? 

A. Well, in a rheumatic joint there is an inflammation 
of the sinovial membrane and the soft surrounding struc¬ 
tures that make up the joint. There is some inflammation 
of the sinovial membrane of the joint and the cartilage, 
with no disturbance or abnormality in the contour of the 
bony structure itself. When the rheumatic condition 

197 subsides the contour of the joint surface of the bone 
is not disturbed; it is normal. In an arthritic condi¬ 
tion you have a change in the contour outline of the bone, 
and there is usually some destruction of cartilage unless it 
is an advanced case, where there is a complete destruction 
of cartilage; but in a true arthritis, hypertrophic or atro- 
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pliie, you find a disturbance of contour of the bone. The 
term “arthritis” alone means just an inflammation of the 
joint. It may come from a trauma; it may come from a 
strain. Specifically, you have hypertrophic and you have 
atrophic, and they are distinct. 

Q. Which is the most common of these processes, would 
you say? 

A. The two most common are hypertrophic and atro¬ 
phic. The hypertrophic is by far the most common. 

Q. Doctor, are you familiar with the ingredients that 
are contained in this medication? 

A. I am; yes, sir. 

Q. And is it your belief that they are of any value or 
not in the body? 

A. I consider them of great value. 

Q. Have you an opinion as to how they effect the re¬ 
sults that you have indicated are obtained? 

A. I have. 

Q. And what is that opinion? Will you describe 
198 it, Doctor, generally? 

A. All rheumatic and arthritic conditions are the 
result of a disturbed body metabolism. Do you want the 
causes there? 

Q. You might refer to them, Doctor. 

A. Eighty or ninety per cent of arthritis cases are the 
rheumatory hypertrophic and atrophic. Those are the 
latest figures according to medical literature. Then, of 
course, you have the syphilitic type and the gonorrheal. 
Then you have the acute type where you have a deposit of 
uric acid in the joint, which is commonly referred to as 
arthritis. Then you have arthritis that is due to a malig¬ 
nancy. You have arthritis that comes on in females at 
the menopause. You have arthritis that comes on as the 
injection of vaccines, syrups, and antitoxins. It may fol¬ 
low any one of your acute infectious diseases, and some of 
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your chronic, such as tuberculosis and others. It may 
follow tonsilitis, infections in the ear, or strep sore throat. 
Practically all—I would not say practically all, but I would 
say the greater part of the diseases that the human body 
is subjected to can disturb the metabolism of the body, 
and produce these changes in the bony structure of the 
• body. 

Q. In what way, then, is it your opinion that the ingre¬ 
dients of Todd’s Capsules are of value? 

199 A. Well, I would have to pick up each one of the 
constituents in the capsules. 

Q. Suppose you do that, taking up the olibanum first. 

A. Well, olibanum has the properties of an antiseptic, 

a stimulant, and a tonic. Now, I have contacted chemical 

and research laboratories to try to break down organic 

compounds and to find the properties and qualities and what 

action each would have, and as yet, to the present day, our 

research in chemistrv has not been able to break down these 

•> 

constituent compounds in an organic substance to ascertain 
what their true quality and value is, as a scientific matter. 
Because of the complexity of the molecule, they have not 
been able to break it down. 

Q. Is olibanum an organic compound? 

A. Olibanum is an organic compound because it comes 
from a vegetation which cannot be broken down, and the 
vegetable kingdom is the organic kingdom. It is an oily 
resin that is gotten from the sap of a tree in Africa and 
Arabia, and, as I stated before, it is antiseptic and stimulant 
and tonic in its properties, which affect the metabolism of 
the body. 

The antiseptic action of olibanum simulates, in my 
opinion, and from what I have been able to observe, the 
mechanism of the protective processes of metabolism to rid 
the body of toxemia and infection. 
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That produces this disturbed metabolism which re- 

200 suits in abnormal, bony pathology. 

Now, in my experience, I have followed these cases 
in which I, myself, was particularly interested. 

Prior to taking the capsules, my white count was normal. 

Trial Examiner Addison: That means the white 
blood cell count? 

The Witness: The white blood cell count was nor¬ 
mal. On taking these capsules, the stimulatory effect 
upon the metabolism of the body raised my white 
blood cell count 2500 to 3000 cells per cubic centi¬ 
meter, and I found this also to be true in a great num¬ 
ber of cases that I checked for this specific reason. 

Now, in a chronic thing which arthritis is, your 
body mechanism becomes more or less accustomed to 
a low grade chronic infection or toxemic condition, 
where it no longer responds, but the stimulating ef¬ 
fect of olibanum upon the white cells protective 
mechanism of the body greatly materializes and there 
is a neutralization of these toxins by the white cells 
of these micro-organisms that induced this disturbed 
metabolism in the body. 

It has an antiseptic action in the intestinal tract, 
and its tonic action you might liken to a stimulative 
action in toning up the system. 

I think that is about all I can say about that in 

201 regard to arthritis, specifically. It has been used in 
the past for bronchial conditions and laryngitis, and 
it has been used in the past for a term that covers a 
multitude of sins—chronic rheumatism. 

Mr. Bellinger: When you say “it”, Doctor, what 
do you mean? 

The Witness: Olibanum. 
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By Mr. Nash: 

Q. Are they all of the representations that you started 
to make, Doctor, in response to the question as to olibanum? 

A. Yes. 

Q. Will you take up the other ingredients, Doctor, and 
indicate what your belief is as to their value? 

A. Now, your calcium carbonate is an alkali and is used 
as an antacid. It very materially cuts down the production 
of carbon dioxide in the intestinal tract. Carbon dioxide, as 
we all know, is a toxin that can disturb the metabolism of 
the body, and anything that will cut down the production of 
carbon dioxide in the intestinal tract will, to a very great 
degree, eliminate toxemia resulting in the blood stream 
from carbon dioxide. 

Calcium carbonate is very effective in the excretion of 
uric acid through the kidneys. All calcium preparations 
produce a stimulatory effect that enhances the absorption 
of medicament or medication in the blood stream. It 
202 may perform its active work in the blood stream. 
That is all on that. 

Your magnesium oxide is used as an antacid and also as 
a cathartic. As it is in the capsule, it would be of a very 
mild action, and yet in some individuals it may be moderate. 

Now, your sodium bicarbonate: your sodium bicarbonate 
is an antacid, and it is very beneficial as a mucous solvent. 
I do not recall the percentage, but the percentage is very 
high in colitis, and colitis is an inflammation of the colon, 
accompanied with a mucous formation, and this mucous 
colitis and the mucous which is the result of this inflamma¬ 
tory process is very heavily laden with micro-organisms, 
and anything that would help to dissolve that and eliminate 
that from the gastro-intestinal tract would be very beneficial 
in cutting down the production of toxemia in the intestinal 
tract that would disturb the metabolism of the body. 
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Sodium bicarbonate also is an antiseptic, in that it decom¬ 
poses putrefactive material in the intestinal tract. The 
greater percentage of the population has more or less putre¬ 
factive processes in the intestinal tract, resulting in toxe¬ 
mias being absorbed into the blood stream to disturb the 
normal body metabolism. It also reduces system acidosis. 
Tha^Tis all on that. 

I think the formula is very well balanced, very well put 
together for the action it is supposed to have as a stimu¬ 
latory action, and in a helpful manner remove the 
203 Toxemias in the system to bring about a more normal 
metabolism that the body may heal itself, for the body 
has inherent powers "within itself to heal itself if it is given 
the proper stimulation and the proper help. There is no 
one drug that heals; it only assists the body in curing itself 
and to stimulate the necessary chemical laboratories of the 
body to manufacture anti-bodies, to eliminate this affection 
from the system, whereby metabolism may be made normal, 
if the restorative processes could have their natural func¬ 
tioning, and return the body to as nearly normal as possible. 

Q. Doctor, do you know* of any other treatment, or have 
you used any other treatment, that has given you similar 
results to Todd’s Capsules? 

A. Well, I am the only osteopath in our building, and I 
have talked to all the medical men in there regarding the 
treatment of arthritis, and I have studied the medical litera¬ 
ture on it and all the treatment that has prevailed has been 
very unsatisfactory. I have never used anything else for 
arthritis, because I did not feel that I could do my patients 
any good, other than to give them some analgesic to relieve 
their pain, and in relieving their pain, I was not getting at 
the etiological factor, whether it was obscure or -whether it 
was very prominent. 

Q. Would you rank this as better than the ordinary 
analgesic, as well as the salicylate? 
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204 A. Well, salicylate is an analgesic. It retards; 
it keeps down; all species of analgesic inhibit the 

metabolism of the body. They do not stimulate the metabo¬ 
lism; they inhibit the processes and when you use an an¬ 
algesic you deaden the nerve endings, and every vital func¬ 
tion of the body depends upon the nervous impulses being 
uninterrupted. 

Now, your nervous impulses give the tissue its ability to 
feed itself. The nervous impulses also control the circula¬ 
tion, and if you use an analgesic your nervous impulses are 
not functioning normally to give the proper impetus to the 
circulation to bring in further blood, with food antibodies 
and glutins and preeipitants, to give that tissue a normal 
response and carry off the waste products. 

Well, that is about all that can be said on that. 

Q. Doctor, I will ask you this question: would you say 
that the sum total of the effects of these ingredients in the 
compound would be greater than the effects of each drug 
taken separately? 

A. Oh, yes. Yes, sir. 

' Q. Have you ever heard the term’’synergistic’’effect? 

A. I have heard of it; yes. 

Q. Would you say that these preparations together 
would give a synergistic effect or not? 

A. They should. 

Q. In the cases which you have treated with 

205 Todd’s Capsules, have you used any other medicines, 
Doctor? 

A. None other; no, sir. 

Q. You have just used the Todd’s Capsules? 

A. Just used the Todd’s Capsules. Of course, I have 
used diet. 

Q. You have used diet, too? 

A. I have used diet, and I have used Epsom salt and bak¬ 
ing soda, and sodium chloride enemas. 
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Q. What has been the purpose of using these additional 
treatments, Doctor? 

A. Because of the spasticity, the inflammation that I 
found in the colon, to relieve the colon of that excess of sys¬ 
temic toxemia, and in many of these cases, where they 
have had a mucous condition, we have had to change their 
diet to a more bland from the roughage so that it would not 
produce more irritation and more absorption in the colon 
of the toxin. 

Q. To what do you attribute the effect which you have 
described—to Todd’s Capsules or to other ingredients? 

A. Well, I have to attribute an awful lot of it to Todd’s 
Capsules, because I have cases coming in from Pennsyl¬ 
vania and from Atlantic Citv onlv two or three times a vear, 
and I have only prescribed them, and they have followed the 
treatment religiously. Sometimes I gave them three a day, 
but depending upon how the case progressed, they might 
take four or six a day. 

206 This product has very many interesting features 
that you can only learn over a period of time and ex¬ 
perience with. The boxes vary in strength. The first box 
is weaker than the second; the second is stronger than the 
first, and the third stronger than the second, and so on until 
you have the sixth box which is called “Extra Special.” 
From there on, we usually run them on Extra Specials. 

Xow, the interesting phase is that you get periodic re¬ 
actions from this preparation, which cause a breakdown of 
these bony spicules or of bone and irritation in the joints 
that produces a reaction to the patient that causes them a 
little increase in pain and discomfort, and at that time have 
a systemic reactions to the absorption of these products on 
those disturbed joints. 

Xow, periodicalh% depending upon the severity and the 
type of the reaction, we may, for two weeks to about a 
month, put them back on Xo. 1 or Xo. 2. No patient is ever 
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given this for less than a two year treatment. Usually it is 
a two to four year treatment, because your true arthritis 
factors; that is, your hypertrophic and your atrophic, and 
your rheumatory, are not things that sprout up over night, 
like a mushroom. They are anywhere from two to twenty 
years in progress before they make an impression or dis¬ 
turbance of the contour of the bone that will be revealed by 
an X-ray. There arc many diagnoses made by X-ray 
207 as arthritis, when there is not a typical bony mal¬ 
formation in the joint structure and surface, but just 
from clinical evidence and experience with individuals in 
arthritic cases, we know that that will result in hyper¬ 
trophic, rheumatory or atrophic arthritis. I got those reac¬ 
tions in all the capsules. 

Another thing that I found very specifically—I cannot 
tell you why; I do not know why, but I have found that T 
have had much better results with my patients in using 
Todd's Capsules if they refrained from grapefruit and all 
forms of pork. 

Q. To what do you attribute that, Doctor? 

A. I don’t know because the body is a very mysterious 

thing. We do not know all the truths about the body, and we 

do not know all of the diseases of the bodv. If we knew all 

•> 

the truths and all the diseases, it would bo a science, and 
there would be only one school of medicine, only one path to 
follow, and only one line of procedure. 

Q. Doctor, is there any certainty about the use of drugs, 
generally, in that it can be stated as a fact that they will 
do such and such a thing or not? 

A. Now, let me see how I can best answer that. 

In some individuals, we will have a greater reaction. Now, 
all we can go by are our clinical and our laboratory findings. 
W e will have a response in one individual, where we will 
have an increase in white blood cells of 1500, and in 
20S another one of 3,000. In those individuals where we 
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have only a 1500 response of this metabolism stimulant, 
their reserve resistance is lower than the one that is making 
a 2500 or 3000 response. 

Now, as time evolves and there is an elimination of these 
factors and less strain put on the ability of the body to build 
and lift this reserve, this 1500 count will rise up to and meet 
the other. 

Xow, as to stating it is a fact, naturally, all of that is rela¬ 
tive, depending upon the state of debility and the lack of re¬ 
serve resistance within that individual. 

Q. Well, the conclusions, from a medical standpoint, are 
matters of opinion; are they not, Doctor? 

A. Well, yes and no. They are opinion—your clinical 
picture, together with your laboratory findings. Xow, the 
thing that 1 am particularly pleased with and interested in 
is the fact that 1 have always been conservative, and if I 
am going to use one thing, I won’t mix up a whole lot of 
other medical preparations with it until I give it a thor¬ 
ough trial, and until I know where I am going. All right; if 
I am using a stimulant, is this giving me my reaction, or is 
there an adjuvant to that which I am giving, or is it an ad¬ 
juvant without this stimulating metabolism of the body. 

Xow, I have never used these capsules in a syphilitic 
arthritis, because I have never seen one. I have never 
209 used it in gonorrheal arthritis. I think I have seen 
two of them, and I sent them to a G. C. man, who 
specialized in nothing but that. I have seen a couple of cases 
of malignancy of the bone, and I sent those to an orthopedic 
surgeon, where either the leg was amputated or the patient 
died; but in the classification of arthritis, that is the 80 per 
cent to 90 per cent where the cause was obscure, this is the 
most wonderful thing I have ever come across. 

Mr. Nash: That is all, Doctor. 

You may take the witness. 
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CROSS EXAMINATION: 

By Mr. Bellinger: 

Q. Doctor, you are not a medical doctor, are you ? 

A. No, sir. 

Q. What was your educational background prior to your 
course in osteopathy? 

A. High school. 

Q. You graduated from the Cleveland High School? 

A. Yes, sir. 

Q. When was it that you started visiting Todd’s Clinics? 

A. Four years ago. 

Q. Y'ou just started through Doctor Samblanet? 

A. As I originally stated here, I had two patients that 
I said I could do nothing for, and unbeknownst to me, they 
went on Todd’s, and a year or two later I saw the re- 
210 suits that they had. They told me what they were 
taking. Then I asked Doctor Samblanet if he had 
seen or known of them, and he said he had, and he told me to 
come down to one of Todd’s Clinics. 

Q. Doctor Samblanet practices at Kent; does he? 

A. Yes, sir. 

Q. How far is that from Cleveland? 

A. Oh, I imagine about forty miles. 

Q. You and Doctor Samblanet are very good friends? 

A. Well, we see each other twice a year—and at State 
Conventions and at Todd’s. 

Q. Have you been going to Todd’s Clinics regularly 
since? 

A. I have been there twice. 

Q. Twice, altogether? 

A. Yes, sir; the first, four years ago, was the first time, 
and the following year I did not get to go because I was laid 
up with a cold from a fishing trip, and then I went the fol¬ 
lowing year, and this year my Dad died and I could not go. 
He was very ill then. 
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Q. How did you come to be here today? 

A. Why, Mr. Todd asked me if I would testify in his be¬ 
half, from the experiences that I have had. 

Q. Are you receiving compensation for this? 

A. My expenses. 

Q. Just your expenses? 

A. That is all. 

211 Q. And now, you spoke of a number of medical 
men having offices in the same building with you. Do 

you know whether or not osteopaths generally are using 
this treatment for arthritis? 

A. Not generally; no. I am told—oh, I do not know 
whether it is half a dozen or eight, about them, and told them 
the reactions and the things to look for, and they have tried 
it, and they have thanked me for putting them wise to it. 

Q. But you could not say that it is generally in use by 
the osteopathic profession? 

A. Not to my knowledge. I know there is a number in 
our state using them, but outside of them, I would not know. 

Q. Has it been discussed or taken up in the regular way 
in your association meetings? 

A. Yes; Doctor Samblanet has discussed it a number of 
times, and it just happened that every time he discussed it I 
read about it afterwards. I was not there, myself; but a 
number of the Cleveland men who knew I was using it, would 
ask me what my results were after they had heard of his 
talk. 

Q. But, so far as you know, such treatment has not been 
generally adopted by the profession? 

A. To my knowledge it has not; no. 

Q. How do you pronounce *‘ olifcamim ’’ ? 

A. Well, you can pronounce it “oZi&anum.” 

Q. No; not how I can pronounce it. What is your 

212 pronunciation of it? 

A. “Olifcawum.” 
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Q. In other words, the accent is on the third syllable. 

A. Yes. 

Q. And now, did you know of that drug prior to your in¬ 
troduction to Todd’s Capsules? 

A. I had heard of it, and I read of it in my studies of 
philosophy. 

Q. Did you know anything about it ? 

A. Well, in some of the books on oeultism, it gave some 
of the properties of it. 

Q. You did not know anything about it in connection 
with any use that might have been made of it in the treat- 
meant of arthritis; did you ? 

A. Not at that time that I read it; no. 

Q. So that all you have learned of it has been since you 
first learned of Todd’s Capsules? 

A. Of the real benefit from it; yes, sir. 

Q. But you know that it is a very old drug; do you not? 

A. Yes, sir; one of the oldest symbols. 

Q. And now, when an arthritic patient comes to you, do 
you treat him with Todd’s Capsules, or do you send him 
somewhere else? 

A. Depending upon the type of arthritis. 

Q. What I mean is, is this the only treatment that 
213 you use in all cases of arthritis? 

A. I simply stated before that I do not see cases 
of syphilitic arthritis. If I did, I would send them to a 
svphilidologist. I saw two cases of gonorrheal arthritis, I 
sent them to a genito-urinary specialist. Where there is a 
malignancy in the bone, I sent them to an orthopedic sur¬ 
geon to be taken care of—according to my interpretation of 
the treatment that they need. 

Q. In all of the cases that you have treated you have used 
this preparation ? 

A. Yes, sir. 
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Q. That is what I was getting at. 

A. That I treat; yes. 

Q. -Yes. 

A. But there is a differentiation there in that there arc 
cases that I do not treat that are due to specific causes. 

Q. Yes; 1 understand that, but that is not the question 
that I am asking. In all cases that you actually treat your¬ 
self, that you accept for treatment, you put those on Todd’s 
Capsules? 

A. That is right. 

Q. And you have been using this now for about four 
years ? 

A. About four years. 

Q. lY>u have treated a great many cases with it; have 
you? 

A. I made the count—had the girl make a count 
214 the day before yesterday—206 cases, and that does 
not include the cases that I have had in the last 
month, because they have not been on long enough. 

Q. You do all of your diagnosing yourself; do you? 

A. Well, I have a laboratory and do my lab work and 
X-ray. The lab work and the X-ray work, and my X-ray lab, 
and I do interpretation. 

Q. You diagnose from your interpretation? 

A. I go on my laboratory and clinical findings, together, 
to make the diagnosis. 

Q. Have there been any cases in -which you did not get 
beneficial results? 

A. I have not had any yet, but I always tell each and 
every patient “I do not know how much relief you are going 
to get, or what the results will be,” that there can always be 
a failure. 

Q. Do they all come back to you ? 

A. They have all come back so far, and they have sent 
others. 
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Q. I believe you said you prescribe for all of them for a 
period of not less than two years? 

A. That is right. 

Q. In your own case, did you seek other treatment for 
yourself? 

A. Yes; I had other treatment. 

Q. Osteopathic or medical? 

215 A. Both. They would tell me just to forget about 
it, they could not do anything. 

Q. That is what the M. D.’s told you? 

A. Yes. 

Q. What about the osteopaths? 

A. Well, they told me to try to keep those joints loosened 
up as much as possible so that I would not get ankylosis. 

Q. Did you diagnose your own case? 

A. Xo, sir; the X-ray men. 

Q. Is there any one of these ingredients in this prepara¬ 
tion to which you attribute the greatest measure of benefit 
in the treatment of arthritis? 

A. In my opinion, I know that the other ingredients will 
not stimulate the blood protective mechanism; so I have to 
attribute, from my clinical findings and laboratory find¬ 
ings, the stimulation of the protective mechanism of the 
body, that is, the increase of the white cells to olibanum, be¬ 
cause, according to all of the pharmacologists, the other 
drugs have no stimulatory effect upon the blood mechanism. 

Q. You attribute, then, the greatest good to olibanum 
because it has the greatest stimulating power; is that it? 

A. In my experience, the findings led me to believe that 
the olibanum is the active ingredient that stimulates the 
blood protective mechanism, and builds up the resistance 
of the body to combat infective and toxic properties. 

216 Q. Doctor, have you had the experience in any 
of your cases of a patient realizing an improvement 

or an apparent clearing up of the disease entirely, then 
having it come back? 
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A. Not yet. 

Q. Not yet? 

A. Not yet. Now, I have had this: there are many 
patients that will not reach a peak reaction on Todd’s 
until somewhere between the eighteenth and thirtieth 
month. I have had patients that have been ambulatory, 
and when they reach their peak reaction, have not been 
able to walk for a period of from four weeks to one month, 
until that peak reaction subsided, and when that peak re¬ 
action subsides, there is a continual retrogression of the 
disease processes to as nearly-normal as possible for the 
metabolism of that individual. 

Q. In all cases of arthritis that you have treated with 
this preparation, have you attributed the cause of arthritis 
to the same thing? 

A. I stated here that in eighty to ninety per cent of the 
cases of arthritis that are prevalent today the causes are 
unknown. Now, if the cause is unknown, the body—going 
to Hippocrates, he teaches that the body has disease; the 
disease has not the body, for the l>ody has within itself the 
inherent facility to heal itself; do not treat the disease, 
but treat the body, the body shall take care of itself, if 
the metabolism is not too low and the energy too 
217 much dissipated, the body shall repair and shall heal 
the body, for all things are within the body to gen¬ 
erate the anti-bodies and the anti-toxins to combat all such 
as are produced in the body, to combat the disturbed meta¬ 
bolism and pathology that exist. 

Q. So that in all of the cases that you have treated, you 
have not attributed any cause for it; you do not know 
what the cause of it was? A. Well, if we cannot find it. 
If I find a syphilitic case there is a syphilitic cause, and 
the same with the gonorrheal case. 

Q. You said you did not treat those cases? 

A. No; but it is because I do not treat them— 

Q. I am talking about the ones you do treat. 
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A. The ones I have treated, where I could not find the 
cause, eighty or ninety per cent of those cases come in that 
category, and I put them on Todd’s. Now, there is another 
category that we have, that comes in, and that is the gouty 
condition where you have a deposit of uric acid in the 
joints. There is commonly called arthritis. It is of a 
gouty nature where there is a deposit of uric acid crystals. 
That type of case is very common. They will have a remis¬ 
sion, and it will disappear for a period of years, and then 
come back. It will be a spontaneous remission, and may 
not recur for years, because-something happens in the body 
that takes care of the uric acid production. It is 
218 minimized and there is an absorption of it, but where 
you have a spicule formation, an outgrowth of the 
bone or a joint tissue, or, on the other hand, of the bone 
in an atrophic arthritis or hypertrophic arthritis, they 
will not quiet down spontaneously and go away, because 
they have been a good many years coming and they can¬ 
not be absorbed overnight and disappear. That is not in 
the books or in the cards. 

Q. So that in most of the cases you treat, you do not 
even pretend to know what the cause of it is! 

A. Well, when all the authorities agree that you cannot 
get at the cause— 

Q. Just answer the question. 

Mr. Nash: I object, if your Honor please, lie 
has the right to clarify his answers, particularly to 
such a question as that, which infers he is not prop¬ 
erly taking care of his patients. 

Trial Examiner Addison: Is your answer that 

vou do not know the cause? 

* 

The Witness: In eighty or ninety per cent of 
them, yes, sir, and for the reason that all authorities 
agree that in eighty or ninety per cent of the ar¬ 
thritis, the cause is unknown. 
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By Mr. Bellinger: 

Q. Well, in all cases where you do determine the cause 
of it, are those the cases that you send to the special¬ 
ist? 

219 A. If they are in those three categories; if they 
are of a syphilitic, gonorrheal, or malignant nature. 

Q. And some that you can determine the cause of, you 
treat yourself? 

A. Yes, sir. Now, we find in these hypertrophic and 
atrophic cases, contributory effects, such as focal infec¬ 
tion from teeth, tonsils, sinuses, infection in the crypts of 
the rectum, and you may have some infection in the gall 
bladder. 

Q. You treat those yourself? 

A. No; I do not treat them all myself. I send the den¬ 
tal cases to the dentist. 

Mr. Bellinger: That is all, Doctor. 

Mr. Nash: I have nothing further. 

That is all, Doctor. 

Trial Examiner Addison: Thank you for your 
patience and trouble, Doctor. You are excused. 

(Witness excused.) 

Mr. Bellinger: Your Honor, I do not think I am 
going to have any more testimony, but I am not 
prepared to definitely say so now. Therefore, I 
would like to adjourn on five days’ notice to coun¬ 
sel. 

Mr. Nash: Well, we had intended to rest, if 
your Honor please. I do not know whether that is 
your feeling, that we have rested or not, but we had 
intended to rest. However, if you want to hold the 
case open— 

220 Mr. Bellinger: If I put in any more testimony, 
which is doubtful, I would not try to preclude you, 
if you wanted to put in something else, except that 
I would ask you to do it on the same day that I did 
and let us get through with it. 
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Mr. Nash: Suppose we just say that Respondent 
rests now. 

Trial Examiner Addison: All right. 

Mr. Nash: And then any testimony he puts in 
will be in rebuttal, I presume, but it does not mat¬ 
ter. In that event, ours would be surrebuttal. In 
other words, it is going to take the regular proce¬ 
dure. 

Mr. Bellinger: I am not going to try to keep you 
from putting on anything else, if you have anything 
else. 

Mr. Nash: I know vou w'ill not. 

Trial Examiner Addison: Then, on motion of 
counsel for the Commission, acquiesced in by coun¬ 
sel for the Respondent, the hearing is adjourned, to 
reconvene on five days’ notice from the Examiner, * 
if further hearing is requested—within vrhat time, 
would you say, Mr. Bellinger? 

Mr. Bellinger: The holidays are coming on now, 
and I want to read this testimony. I would say by 
the twenty-first of January, a month from now. 

Trial Examiner Addison: All right, by January 

21 . 

Mr. Bellinger: Is that all right with you? 

221 Mr. Nash: That is satisfactory. 

Trial Examiner Addison: And if there is no 
further request by either side within that time, the 
Examiner will feel free to close the record. 

Mr. Bellinger: I will either request one or notify 
you by that time that I do not want one. 

Trial Examiner Addison: All right. 

We will adjourn then. 

Mr. Nash: All right. Thank you. 

(Whereupon, at 2:30 o’clock, p. m., December 22, 
J941, the hearing in the above-entitled matter was 
adjourned.) 
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222 UNITED STATES OF AMEBICA. 

Before Federal Trade Commission. 


In the Matter 
of 

J. E. TODD, INC. 


Docket No. 4549. 


Order Closing the Taking of Testimony. 


It is ordered that the taking of testimony in this pro¬ 
ceeding be and the same hereby is closed this 19th day 
of February, A. D., 1942. 

JOHN W. ADDISON, 

Trial Exammer . 


Before the Federal Trade Commission. 


In the Matter 
of 

J. E. TODD, INC., a corporation. 


Docket No. 4549. 


Boom 532, 

Federal Trade Commission Building, 
Washington, D. €., 

Tuesday, February 2,1943. 

Met, pursuant to agreement and notice, at 10:00 o’clock 
a. m. 

Before: 

John W. Addison, Trial Examiner. 

Appearances: 

B. P. Bellinger, Esq., attorney for the Federal Trade 
Commission. 

John A. Nash, Esq., (Nash & Donnelly, American 
Security Building, Washington, D. C.,) appearing for the 
Respondent : J. E. Todd, Inc. 


227 


PROCEEDING'S. 


Trial Examiner Addison: The hearing will come 
to order to take further testimony in the matter of J. E. 
Todd, Inc., a corporation, Docket No. 4549. 

This hearing is held pursuant to an order of the Com¬ 
mission entered on the 29th of June, 1942, reopening the 
case for further testimony; pursuant, also, to agreement 
between counsel, and to notice given by the Examiner. 

Mr. Bellinger, you may proceed. 

Mr. Bellinger: I will ask you, Mr. Moore, to come 
around and be sworn, please. 

C. R. MOORE was thereupon called as a witness for 
the Commission and, having been first duly sworn, testified 
as follows: 

Direct Examination by Mr. Bellinger: 

Q. Mr. Moore, will you give your name and your initials 
for the reporter, please? 

A. C. R. Moore. 

Q. Mr. Moore, where do you live? 

A. Do vou want the street address ? 

Q. Well, you may give it to us. 

A. 4019 Thirty-third Street, Mount Rainier, Maryland. 

Q. How long have you been living there? 

22S A. About six years. 

Q. Where are you employed? 

A. As an attorney in the Federal Trade Commission. 

Q. On which division or staff of the Commission? 

A. Legal investigating division, or the Chief Exam¬ 
iner’s Division. 

Q. How long have you been so employed? 

A. A little over six and a half years. 

Q. Now, Mr. Moore, did you have occasion in July, 
1942, to order from the J. E. Todd, Inc., of Kenmore, New 
York, some of Todd’s Capsules? 
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A. I did. 

Q. How did you order those? 

A. By letter. 

Q. Do you remember the date? 

A. The first letter was July 30, 1942. 

Q. Just what did you order? 

A. At first I ordered two boxes of Todd’s Capsules. 

Q. Did you send any compensation for them? 

A. Yes. 

Q. How much? 

A. Four dollars. 

Q. Did you get a reply to that? 

A. I did. 

Q. When ? 

229 A. On July 23, 1942. 

Q. Mr. Moore, (handing the witness a document) 
is that the letter from the Todd people that you received in 
reply? 

A. It is. 

. Mr. Bellinger: We offer in evidence, your Honor, 
this letter to be marked as Commission’s Exhibit 18. 

(The document referred to was marked Commis¬ 
sion’s Exhibit 18, for identification.) 

Mr. Nash: I would like to see the letter. 

Mr. Bellinger: Here it is. 

Trial Examiner Addison: Any objection? 

Mr. Nash: No objection. 

Trial Examiner Addison: Received without ob¬ 
jection, and it will be marked Commission’s Exhibit 
18 in evidence. 

(The document referred to, heretofore marked for 
identification Commission’s Exhibit 18, was received 
in evidence.) 

By Mr. Bellinger: 

Q. Mr. Moore, I show you this envelope post-marked 
Buffalo, New York, July 23,1942, and ask you whether that 
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is the envelope which enclosed Commission's Exhibit No. 
18? 

A. It is. 

Q. Did you— 

Mr. Nash: May we be off the record for a mo¬ 
ment, please? 

230 Trial Examiner Addison: Off the record. 

(There was a discussion off the record.) 

Trial Examiner Addison: Proceed. 

By Mr. Bellinger: 

Q. Mr. Moore, I show you also what I am going to ask 
be marked for identification as Commission’s Exhibits 19, 
20, and 21, one apparently a piece of advertising matter 
or advertising circular, the other a small yellow envelope, 
and the first a white envelope, and ask you if they came to 
you with this letter which has been identified and received 
in evidence as Commission’s Exhibit No. 18? 

(The white envelope referred to was marked 
Commission’s Exhibit 19, for identification.) 

(The advertising folder referred to was marked 
Commission’s Exhibit 20, for identification.) 

(The yellow envelope referred to was marked 
Commission’s Exhibit 21, for identification.) 

A. (After examining the documents) Yes. They came 
with the letter. 

Mr. Bellinger: Now, your Honor, I offer in evi¬ 
dence these exhibits as Commission’s Exhibits 19, 

20, and 21, heretofore marked for identification. 
Trial Examiner Addison: Any objection. 

Mr. Nash: No objection. 

Trial Examiner Addison: Received without ob- 

231 jection, and same will be marked as requested; that 
is, Commission’s Exhibits Nos. 19, 20, and 21. 

(The documents referred to, heretofore marked 
for identification Commission’s Exhibits 19, 20, and 

21, were received in evidence.) 
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By Mr. Bellinger: 

Q. Now, upon receiving that letter and that material 
with it, what did you do, Mr. Moore ? 

A. This letter of July 23, 1942, stated that the products 
were sold only in 100 day treatments, or 100 day supply 
at a cost of $10 and it would be necessary to furnish six 
more dollars to get the full treatment. I sent the money 
order for the additional six dollars, and ordered the treat¬ 
ment on July 30, 1942, when that letter was sent. 

Q. Following that, did you receive this letter from 
J. E. Todd, Incorporated? (Handing the witness a letter.) 

A. I did. 

Q. Did it come in the envelope attached to that sheet 
there ? (Indicating.) 

A. Yes. 

Mr. Bellinger: I offer this letter as Commission’s 
Exhibit 22, and the accompanying envelope as Com¬ 
mission’s Exhibit No. 23. 

(The letter referred to was marked Commission’s 
Exhibit 22, for identification.) 

232 (The envelope referred to was marked Commis¬ 
sion’s Exhibit 23, for identification.) 

Mr. Nash: I would like to see the two documents 
which you have marked for identification. 

Mr. Bellinger: Here they are. 

Mr. Nash: All right. 

Mr. Bellinger: I offer this letter and this en¬ 
velope in evidence as Commission’s Exhibits Nos. 
22 and 23. 

Trial Examiner Addison: Any objection? 

Mr. Nash: No objection. 

Trial Examiner Addison: Received without ob¬ 
jection as Commission’s Exhibits No. 22 and No. 23. 

(The documents referred to, heretofore marked 
for identification Commission’s Exhibits 22 and 23, 
were received in evidence.) 
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By Mr. Bellinger: 

Q. Mr. Moore, then, in response to your sending the 
last six dollars, making a total of $10.00, did you receive 
a package of capsules through the mail from J. E. Todd, 
Incorporated? 

A. Yes. 

Q. When ? 

A. On August 6, 1942, there came to my home through 
the mails—I assume by Parcel Post—that carton (in- 
233 dieating carton) a carton containing six boxes of 
Todd’s Capsules. 

Q. I show you a large carton and ask you if that is 
what you received from J. E. Todd, Incorporated? 

A. Yes, it is. 

Mr. Bellinger: I ask to have this marked as Com¬ 
mission’s Exhibit No. 24-A for the top of the car¬ 
ton, and 24-B for the bottom of the carton. It is 
sealed. 

Trial Examiner Addition: It may be so mark¬ 
ed. 

(The top and bottom of the sealed carton were 
marked Commission’s Exhibits 24-A and 24-B, for 
identification.) 

By Mr. Bellinger: 

Q. I will ask you to open it, Mr. Moore, break the seal, 
and identify the several packages in there, if any. 

Mr. Nash: Are you offering the carton in evi¬ 
dence first? 

Mr. Bellinger: Yes. I now offer it in evidence 
before the witness opens it. 

Trial Examiner Addison: Any objection? 

Mr. Nash: No objection. 

Trial Examiner Addison: Without objection, re¬ 
ceived as Commission’s Exhibits 24-A, and 24-B. 
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(The articles referred to, heretofore marked for 
identification Commission’s Exhibits 24-A and 24-B, 
were received in evidence.) 

By Mr. Bellinger: 

234 Q. First, Mr. Moore,—before you open that— 
where did you receive it? 

A. This package? 

Q. Yes. 

A. At my home. 

Q. At your home? 

A. Yes. At Mount Rainier, Maryland. 

Q. Through the mail? 

A. Through the mail. (The witness thereupon slit the 
seals and opened the package and displayed the contents 
thereof upon the table.) Those are the packages that came 
in this large carton. 

Q. It came at one time in the larger package? 

A. Yes, sir, all of them. 

r % 

Q. And those are your identification marks that you 
put on that? (Indicating.) 

A. Yes. 

Mr. Bellinger: I ask that these be marked as 
Commission’s Exhibits 25, 26, 27, 28, 29, 30, for 
identification, if the Examiner please. 

Trial Examiner Addison: That may be done. 

(The packages referred to. were marked Commis¬ 
sion’s Exhibits 25, 26, 27, 28, 29, and 30, for identifi¬ 
cation.) 

Mr. Nash: I would just like to take a look at 
them. 

235 Mr. Bellinger: Yes. 

(Mr. Nash examines Exhibits 25, 26, 27, 28, 29 
and 30.) • 

Mr. Bellinger: I offer them in evidence. 

Trial Examiner Addison: Any objection? 

Mr. Nash: No objection. 
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Trial Examiner Addison: Received without ob¬ 
jection as Commission’s Exhibits 25, 26, 27, 28, 29, 
and 30. 

(The packages referred to, heretofore marked for 
identification Commission’s Exhibits 25, 26, 27, 28, 
29, and 30, were received in evidence.) 

By Mr. Bellinger: 

Q. Now, Mr. Moore— 

Mr. Bellinger: First, I hand these documents to 
Mr. Nash for inspection. 

Mr. Nash: Thank you. (Mr. Nash inspects docu¬ 
ments referred to.) 

By Mr. Bellinger: 

Q. Now, Mr. Moore, I show you a letter dated Novem¬ 
ber 10, 1942, and directed to you, and ask you if you re¬ 
ceived that letter from the J. E. Todd, Incorporated, peo¬ 
ple? 

A. Yes. 

Q. Did it come in the envelope attached to the sheet 
with it? 

A. Yes. 

Q. Did the small yellow envelop, also attached 
236 to the sheet, come with it ? 

A. Yes, it did. 

Q. Through the mails? 

A. Through the mails to mv house. 

Mr. Bellinger: I offer this letter as Commis¬ 
sion’s Exhibit 31; together with the large white en¬ 
velope to be marked as Commission’s Exhibit 32; the 
small yellow envelope to be identified and marked as 
Commission’s Exhibit 33. 

Mr. Nash: Are you going to mark those for iden¬ 
tification ? 

Mr. Bellinger: Well, yes. 
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(The documents referred to were marked Com¬ 
mission’s Exhibits 31, 32, and 33, for identification.) 

Mr. Nash: Off the record, please. 

Trial Examiner Addison: Off the record. 

(There was a discussion off the record.) 

Trial Examiner Addison: Back on the record. 
Any objection ? 

Mr. Nash: No objection. 

Trial Examiner Addison: The three documents 
will be received in evidence as Commission’s Ex¬ 
hibits Nos. 31, 32, and 33. 

(The documents referred to, heretofore marked 
for identification Commission’s Exhibits 31, 32, and 
33, were received in evidence.) 

237 By Mr. Bellinger: 

Q. Mr. Moore, did this green paper containing 
your address and with the postage stamps on it, come with 
the Todd’s capsule shipment? 

A. Yes. 

Q. That bore it to you with your address on there? 

A. Yes, sir. 

Mr. Bellinger: I offer this as Commission’s Ex¬ 
hibit No. 34. 

(The document referred to was marked Commis¬ 
sion’s Exhibit 34, for identification.) 

Mr. Nash: May I see that, please? 

Mr. Bellinger: Here it is. 

Mr. Nash: Off the record, please. 

Trial Examiner Addison: Off the record. 

(There was a discussion off the record.) 

Trial Examiner Addison: On the record. 

Is anything now being offered? 

Mr. Bellinger: I offer in evidence Commission’s 
Exhibit No. 34 for identification. 

Trial Examiner Addison: Any objection ? 

Mr. Nash: No objection. 
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Trial Examiner Addison: Received without ob¬ 
jection as Commission’s Exhibit No. 34. 

(The document referred to, heretofore marked 

238 for identification Commission's Exhibit 34, was re¬ 
ceived in evidence.) 

By Mr. Bellinger: 

Q. Upon receipt of this shipment of capsules, what did 
you do with them ? A. I placed seals on them bearing cer¬ 
tain marks of identification, and on each of these small 
boxes, and held them in my possession until August 27, 
1942, when I delivered them into the possession of Dr. C. 
D. Wright, of the Food and Drug Administration. 

Q. Did you give them to him personally? 

A. Personally handed them into the possession of Dr. 
C. D. Wright, of the Food and Drug Administration. 

Q. When did you get them back? 

A. On November 9, 1942. 

Q. Where did you deliver them to Dr. Wright? 

A. At his office in the South Building. 

Q. How did you get them back from him ? 

A. 1 went personally and received directly from the 
Doctor’s office in the South Building over here in the De¬ 
partment of Agriculture, Washington, D. C. 

Q. Have you had them in your possession since? 

A. I have, 1 placed a seal upon them—I put them back 
in this large carton and put a seal over the carton. 

Mr. Bellinger: No further questions. 

239 Trial Examiner Addison: Any cross examina¬ 
tion? 

Mr. Nash: No cross examination, your Honor. 
Trial Examiner Addison: Thank you very much. 
You are excused. 

(Witness excused.) 

Mr. Bellinger: Now, I have two other witnesses 
coming, at least, I hope they will be here. I was sort 



183 


of under the impression that I had asked them to 
come at ten, but probably it was half past ten, as 
they are not here. 1 am sure they will be here in a 
few minutes. 

I ask that we take a short recess pending their ar¬ 
rival. 

Trial Examiner Addison: We will have a short 
recess. 

(A short recess was taken.) 

Trial Examiner Addison: Come to order. 

Mr. Bellinger: We are ready to start, your Honor. 
I will ask Dr. C. D. Wright to come around and be 
sworn, if your Honor please. 


CLARENCE D. WRIGHT was thereupon called as a 
witness for the Commission and, having been first duly 
sworn, testified as follows: 

Direct Examination: 

By Mr. Bellinger: 

240 Q. Dr. Wright, what is your full name? 

A. Clarence D. Wright. 

Q. With whom are you associated professionally? What 
connections have you? 

A. Chemist with the Food and Drug Administration of 
the Federal Security Agency. 

Q. How long have you been so connected? 

A. Well, I have done similar work in the Department of 
Agriculture, Bureau of Chemistry, and in the Food and 
Drug Administration in the Department of Agriculture, 
which not so long ago, was transferred to the Federal Se¬ 
curity Agency—for about thirty years. 

Q. You have been a chemist in the Government service 
for some thirty years; is that right? 

A. That is right. 

Q. What is your, briefly, Doctor, your background, be¬ 
fore that? 
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A. Educational ? 

A. Yes. 

A. Well, I took an undergraduate degree majoring in 
science, and three years post-graduate at Clark University, 
and received the Doctor of Philosophy Degree in Sciences 
and shortly afterwards, or for a short period afterwards, I 
was with the General Electric Company at Schen- 

241 ectady in their research laboratories. After that, I 
came to Washington in the year following, which was 

in 1912; I received my Doctor of Philosophy Degree in 1911 
—I came to Washington in 1912, and I have been in the Gov¬ 
ernment employ doing chemical work on drugs and miscel¬ 
laneous drug products ever since. 

Q. Any other qualifications with respect to experience 
or training, and so forth, that you might mention? 

A. No, not without going into unnecessary detail, I 
guess. 

Q. Dr. Wright, do you recall in July past, July, 1942, 
having received a package designated as Todd’s Capsules, 
from Mr. C. R. Moore, of the Federal Trade Commission? 
A. Yes, I do. 

Q. What was the purpose of your getting those? 

A. We had a request from the Federal Trade Commis¬ 
sion for an analysis of these products. 

Q. Did you condnct the analysis? 

A. I did. 

Q. Of those capsules? 

A. I did. 

Q. What was the purpose in conducting your analysis? 
A. To determine the ingredients. 

Mr. Nash: Are you going to put these in? 

Mr. Bellinger: Yes. 

Mr. Nash: Tam going to object. 

By Mr. Bellinger: 

242 Q. ‘ Dr. Wright, I ask you do you know the signa¬ 
ture of the Assistant Commissioner of Food and 

Drugs ? 



A <y A <y 


1S5 


Ido. 

Is that it? (Handing the witness a letter.) 

Yes, sir. 

I will ask you also if you can identify this report 
of analysis. 

A. Yes. 

Q. Is that your report of analysis? 

A. Yes, it is. I examined this and put my initials on 
it after it was prepared. 

Mr. Bellinger: We offer this letter in evidence as 
Commission’s Exhibit 35, and this report and analy¬ 
sis as Commission’s Exhibit No. 36, your Honor. 

Mr. Nash: Suppose we identify them because I 
want to discuss them. 

Trial Examiner Addison: They may be marked 
for identification. 

(The letter referred to was marked Commission’s 
Exhibit 35, for identification.) 

(The analysis referred to ■was marked Commis¬ 
sion’s Exhibit 36, for identification.) 

Mr. Nash: Let me have those, please. 

Mr. Bellinger: Yes. 

Mr. Nash: Now, if your Honor please, the letter 
243 referred to is addressed to Dr. J. J. Durrett, Direc¬ 
tor, Medical Advisory Division, Federal Trade Com- 
. mission, Washington, D. C., and signed by Mr. P. B. 
Dunbar, Associate Commissioner of Food and Drugs, 
of the Federal Security Agency, Food and Drug 
Administration, Washington, D. C., under date of 
October 8, 1942. 

This is simply a letter which states that enclosed 
is an analysis or a report of analysis, and I do not 
see any objection to that, itself, but to the analysis 
T do have objection because it raises the question, a 
question that has not been hitherto raised at all in 
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this case, and because of the fact that in the sum¬ 
mary of the analysis here is an opinion which states 
—gives the opinion to the effect that “it appears that 
the ‘olibanum’ used is adulterated or spurious.” 

That question has never been raised in this case 
and in fact, what is meant by the terms “adulterat¬ 
ed” or “spurious” does not appear from this report 
at all. So that I feel, if your Honor please, that this 
report of anaylsis is immaterial and irrelevant, and 
prejudicial in this case, not material to the issues 
that have been raised. 

In addition, 1 feel that if this opinion is set forth 
and is to have any weight in this case, that it should 
be verified in some way, and not appear as a naked 
opinion of somebody whose name is not set forth and 
signed to this report of analysis. 

244 Trial Examiner Addison: Would it not be satis¬ 
factory to both sides to take the testimonv of the 
Doctor here in lieu of the report? 

Mr. Bellinger: No, I think the report ought to 
be in, your Honor. It is absolutely competent evi¬ 
dence. There is no question in the world in my opin¬ 
ion about that. 

Now, the Doctor can explain, if he likes, what he 
meant by “spurious” and these other terms in there, 
and I think that is perfectly relevant. 

Mr. Nash: It is not proper to submit a report, a 
written report, when you have the very individual 
whom you claim make the report here before you. 

Mr. Bellinger: It is proper. It is being done 

everv dav. 

• » 

Mr. Nash: It mar be done every dav but it is not 

• •> » 

proper. 

Trial Examiner Addison: It is done by agreement 
every day. 
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Mr. Bellinger: It is done every day whether by 
agreement or not. 

Trial Examiner Addison: I understand it is done 
by agreement. 

Mr. Bellinger: We are entitled to have the writ¬ 
ten report in evidence. That is something to which 
we are entitled. 

245 Mr. Nash: That is not correct, if your Honor 
please, it is not proper evidence at all, certainly it 
is not proper evidence to introduce when the wit¬ 
ness, who is alleged to have made the analysis and 
report is present and can testify to it. 

Mr. Bellinger: It would not be proper if the wit¬ 
ness was not present and we could not get it in, but 
we have got to have him here in order to get it in. 

Trial Examiner Addison: If the witness testifies 
to it, w’hat need would there be for this to be in evi¬ 
dence? What help w r ould that give? 

Mr. Bellinger: What help? Considerable help. 

Trial Examiner Addison: The report, if this wit¬ 
ness uses it to refresh his recollection, the question 
can be covered by questioning him as to w’hat the re¬ 
port w T ould show anyhow. 

Mr. Bellinger: Well, it is certainly much simpler 
to have his original report that he has made winch 
contains some complicated figures, which I want to 
put in evidence here. 

It seems to me that that w’ould speed up the matter 
and it should be allowed rather than to have him 
just sit there and read it into the record. 

Why isn’t it relevant? It is just as much rele¬ 
vant as though you had it in the record by way of 
testimony. 

Trial Examiner Addison: I agree with you it is 

246 simpler, but in the absence of agreement of counsel 
that it is simpler and competent, I am not sure. 
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Mr. Bellinger: Well, I am sure. It is done every 
day in the year. 

Mr. Nash: I beg your pardon. It is not done in 
my practice every day, Judge, because things like 
that are never admitted in evidence, particularly 
when you have the witness present. 

Mr. Bellinger: You would not admit it in evidence 
if you did not have the witness because you would 
not know if it were the actual document, and you 
could not identify it 

Mr. Nash: They are not admissible in every day 
practice, so far as I have any occasion to know, al¬ 
though occasionally when you identify some one who 
is shown to be an authority of great repute in the 
United States, or something like that, it can be of¬ 
fered whether he is present or not, but this certainly 
is not proper evidence in this case under the cir¬ 
cumstances. 

Mr. Bellinger: If this is not evidence there is not 
anything in this case that is evidence, as far as I 
know. 

Mr. Nash: Well, that is good. However, I say 
this is not proper. 

Trial Examiner Addison: The Examiner would 
like to see something as to its admissibility. Counsel 
suggests that there is something. 

2V7 Mr. Bellinger: There is no question in my mind 
but that that report is evidence when he identifies it. 

Trial Examiner Addison: I would be very glad to 
see some authority on that. 

Mr. Bellinger: Well, I am amazed, frankly. 

Mr. Nash: Perhaps so. If your Honor please, 
off the record, for instance— 

Trial Examiner Addison: Off the record. 

(There was a discussion off the record.) 
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Trial Examiner Addison: Back on the record. 

Mr. Bellinger: I have never seen it disallowed 
before. 

Trial Examiner Addison: My first blush opinion 
would be that Mr. Nash’s objection is good. I shall 
be glad to yield to any authority shown me by Coun¬ 
sel for the Commission. 

Mr. Bellinger: You know’ I do not have time to 
go and look it up now. 

Trial Examiner Addison: I understood you had 
the authority to present. 

Mr. Bellinger: If you want to rule it out, I can 
not help it. 

Trial Examiner Addison: The objection is sus¬ 
tained. 

Mr. Bellinger: I will promise you you are dead 
wrong. 

248 Mr. Nash: It is easy to promise, you may find it 
more difficult to fulfill. 

Trial Examiner Addison: I do not feel certain of 
anything, hardly. 

By Mr. Bellinger: 

Q. Dr. Wright,— 

Mr. Bellinger: Just a minute, while I think of 
it, is the letter out also! 

Trial Examiner Addison: I believe there was no 
objection to it. 

Mr. Nash: It does not mean anything without 
the report of analysis. 

Mr. Bellinger: Well, it is offered. 

Mr. Nash: Well, let it stay in; I do not care. 

Trial Examiner Addison: The letter is received 
without objection and marked Commission’s Exhibit 
No. 35. 


190 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 35, was received 
in evidence.) 

By Mr. Bellinger: 

Q. Dr. Wright, you conducted an analysis of these 
capsules, did you not ? 

A- Yes, sir. 

Q. Will you tell us the result of your analysis, and 
what you found f 

249 A. The analysis of the contents of the capsules 
found in the three differently colored boxes was 
made separately. All contained light grey-brown powder, 
with only slight differences in color, but enough to be no¬ 
ticeable. Olibanum could not be determined as such and, 
from the almost total absence of gum, which comprises a 
considerable part of true olibanum, together with the fact 
that the resins found gave a positive test for rosin—not 
given by olibanum,—it appears that the “olibanum” used 
is adulterated or spurious. 

Mr. Nash: I object to having the witness read 
directly from the report which has been excluded. I 
think we should have his testimony without reference 
to the report, except if he wants to use it to remind 
himself what his analysis was, but I do object to his 
reading directly from the report into the record in 
that manner. 

Trial Examiner Addison: That is right, he should 
not read the report directly into the record. 

However, it is very hard to draw the line in these 
things. It is very, very hard. 

Mr. Nash: I know it is hard to draw the line, but 
a line must be drawn. 

Trial Examiner Addison: If the witness is trying 
to refresh his recollection from the report that he 
made, he may do so. 
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250 The Witness: Well, I certainly can not give these 
figures from memory. 

Mr. Bellinger: He is reading from his own notes 
that he made at the time. 

Trial Examiner Addison: I should think he cer¬ 
tainly could get the figures from there. 

Off the record. 

(There was a discussion off the record.) 

Trial Examiner Addison: Continue. 

The Witness: Shall I continue? 

Trial Examiner Addison: Yes. 

The Witness: Together with the fact that the 
resins found gave a positive test for rosin, not given 
by olibanum, it appears that the “olibanum” used 
is adulterated or spurious. 

Mr. Nash: I object to that as appearing in the 
record, and there is no basis for it, and it does not 
begin on anything or end on anything, it is just a 
conclusion without any justification following it. 

“It appears”; what does that mean? Let us have 
something that really is something. 

Trial Examiner Addison: Objection overruled. 
Exception noted, with the feeling that that can be 
gone into on cross examination. 

Mr. Nash: All right. Exception. 

251 By Mr. Bellinger: 

Q. Proceed. 

A. The analytical results are embraced here in tabulat¬ 
ed form which it will be rather difficult to read with any de¬ 
gree of clarity, I am afraid. It is headed, “Contents of 
Capsules in Boxes Colored—Orange—Green—Yellow.” 
The average weight per capsule in the column under Orange 
was .677 grams. The average weight per capsule in the 
column headed green was .668 grams. The average weight 
per capsule in the column headed yellow as .534 grams. The 
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ether extract, resins, and so forth. For the orange capsules, 
12.8 per cent, or .086 grams per capsule. For the green 
capsules, 16.3 per cent, or .112 grams per capsule. For the 
yellow capsules, 28.5 per cent, or .152 grams per capsule. 
Each of these is given per capsule. The calcium carbonate 
for the orange capsules was 16.0 per cent or .109 grams. 
The calcium carbonate for the green capsule was 20.2 per 
cent or .135 grams per capsule. The calcium carbonate 
for the yellow capsules was 30.8 per cent or .165 grams. 
The magnesium oxide for the orange capsules was 0.8 
per cent or .005 grams. The magnesium oxide for the 

252 green capsules was 1.1 per cent or .007 grams per 
capsule. The magnesium oxide for the yellow 

capsules was 2.1 per cent or .011 grams per capsule. The 
sodium bicarbonate for the orange capsules was 39.5 per 
cent or .267 grams. The sodium bicarbonate for the green 
capsules was 30.5 per cent or .204 grams per capsule. The 
sodium bicarbonate for the yellow capsules was 21.6 per 
cent or .115 grams per capsule. The silica for the orange 
capsules was 28.8 per cent or .195 grams per capsule. The 
silica for the green capsules was 28.9 per cent or .194 
grams per capsule. The silica for the yellow capsules was 
8.1 per cent or .043 grams per capsule. The iron content 
for the orange capsules was 0.4 per cent or .003 grams per 
capsule. The iron content for the green capsules was 0.5 
per cent or .004 grams per capsule. The iron content for 
the yellow capsules was 0.4 per cent or .002 grams per 
capsule. Aluminum and phosphorus present in very small 
amounts. 

Q. Now, T)r. Wright, did you perform tests to determine 
whether or not the capsules contained olibanum? 

253 A. Yes, I did. 

Q. What conclusion did you reach? 

A. T concluded that while there was considerable re¬ 
sinous material present that it was not true olibanum. 
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Q. How did you determine that? 

A. Well, true olibanum contains about twenty per cent 
of gum, which is an alcohol soluble constituent. After mak¬ 
ing an ether-alcohol extract of the capsule material, I could 
find not more than traces of the gum in the residual ma¬ 
terial, which indicated that the product used was not the 
genuine olibanum. I also made tests for the presence of 
rosin and obtained indications of resinous material which is 
not the true olibanum. Also, tests made on specimens of 
true olibanum were indicative of quite a different gummy 
result, and I therefore concluded that the resinous material 
present was not true olibanum. 

Q. Can you tell us where true olibanum comes from? 

A. Well, the source of true olibanum is usually Arabia. 
Some of it comes from India. Some of it comes from 
Africa, as I understand it, and it is so recorded. 

Q. Can you tell us where this substance came from that 
you found, and to which you referred? 

A. No, sir. I could not tell you where it came 
from. 

254 Q. You do not know what its source may be? 

A. I do not know. 

Mr. Bellinger: No further questions. 

CROSS EXAMINATION: 

By Mr. Nash: 

Q. Dr. Wright, as I understand it, you concluded that 
the olibanum present was either adulterated or spurious, 
and you have so stated? 

A. Yes, sir. 

Q. Just what do von mean by “adulterated”? 

A. Well, I would say, as I used it, I mean that it had 
been—some foreign substance bad been admixed in with 
it. 

Q. In other words, there would have been olibanum 
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there, but there was some other substance than olibanmn 
there also; is that right? 

A. Yes. That might be construed to mean that. 

Q. Might it—pardon me, Doctor—might I put it an¬ 
other way, Dr. Wright, it might have been true olibanum 
with something else added to it? 

A. Considering that would adulterate it standing alone, 
that may be, and— 

Q. (Interposing.) Pardon me—please proceed, Dr. 

* Wright. 

A. —that was not my conclusion in the matter because I 
could not find the gum which would constitute the true oli¬ 
banum, the only reason I used that expression, a pre- 
255 paration of olibanum might have been extracted from 
the essential crude material and mixed. 

Q. In other words, it may have been an extract of the 
true olibanum mixed with something else, Dr. Wright? 

A. Yes. 

Q. Now, Doctor, you say “spurious.” By that, what do 
you mean? 

A. I mean to say an imitation or, well, I guess “imita¬ 
tion” is as good a word as any. 

Q. What do you mean by that? 

A. Substitute for it, imitation or substitute. 

Q. An imitation or substitute for olibanum? 

A. Yes, sir. 

Q. Now, you concluded that. How conclusive was your 
test, Dr. Wright? 

A. Well, it was pretty conclusive to me. 

Q. Well, I am not doubting—but could you conclude 
definitely from your test that true olibanum in some quan¬ 
tity was not present? 

A. True olibanum as a whole? 

Q. As a whole. 

A. As a whole. 


Q. You could not conclude from your test that true oli- 
banum mixed with something else was not present? 

A. Yes. 

256 Q. You could not determine that? 

A. Yes, from the absence of gum. 

Q. Pardon me, Doctor? 

A. From the absence of gum. 

Q. From the absence of gum? 

A. Yes. 

Q. I thought you said that it might be adulterated oli- 
banum ? 

A. I did. That may be an unfortunate expression, but 
what I had in mind there was undoubtedly some admixture 
there from the fact that I detected resin which was not ap¬ 
parently— 

Q. (Interposing.) Did you detect any gum? 

A. In my test, not more than a trace? 

Q. If there were traces of gum, it is very possible there 
were traces of olibanum there, too ? 

A. That is true. 

Q. Now, Dr. Wright, let us assume that your test in¬ 
dicated the possibilities are that there was no olibanum 
there, but it was some other substance, I understand that is 
your feeling about it. Is that correct? 

A. Yes. 

Q. Did you identify the other ingredients that were 
there, in your opinion ? 

A. No, not as to its plant origin, I did not. As to the 
nature of the material, it is mostly resinous material. 

Q. There are a great number of resinous ma- 

257 terials, are there not, Doctor? 

A. Oh, resinous materials are in quite a number 
of plants and trees. 

Q. Plant extractives? 

A. Yes. 
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Q. If olibanum was not there, you did not know what 
that other substance was, which you identified from the 
resin, do you f 

A. Do you mean from what plant it came? 

Q. Yes. 

A. No, not as to the nature of the—except from the de¬ 
tection of the resin which would indicate it was a product, 
partially, at least, of a plant. 

Q. As far as you can get any identity on it, Dr. Wright? 

A. Yes. As far as I did go. 

Q. Would there be a difference in the olibanum obtained 
from Arabia and that obtained from India, or do you know? 

A. Probably some little difference, but I am not familiar 
with this as a definite product. T could not say. 

Q. Did you ever test it? 

A. There generally is a slight difference in any of these 
plant materials from different sections of the world. 

Q. Pardon me ? 

A. There is a difference, generally, from plant ma¬ 
terials from different sections of the world, as to their end 
product. 

258 Q. Did you ever test for olibanum before, Dr. 
W right ? 

A. No. I do not recall doing so. 

Q. This is the first test you made? 

A. Yes. 

Q. Do you know whether or not olibanum comes from 
anywhere else besides Arabia and India? 

A. Yes, it is. There is a reference in the Dispensatory 
to Africa, and India, and Arabia. 

Q. Then—that is all that you could give as your in¬ 
formation as to where it comes from? 

A. Among other places? 

Q. You can determine definitely these alkaline prep¬ 
arations that were present? 




197 


A. Yes. 

Q. So far as the plant extractives were concerned, you 
could not identify them except that it was a plant extrac¬ 
tive of a resinous nature? 

A. Except it was a resinous nature—except it was a 
resin. Resin acids were present. No tannins were present. 
I made several tests on it, but I could not see from what 
plant they came. 

Q. When did vou determine that vour analysis would 
have to show an indication as to whether or not olibanum 
was present, and after that what did you do ? 

A. If I understand your question correctly, you 
259 are asking me if I made some preparation as to it? 

Q. When you determined that your analysis 
would have to show an indication as to whether or not oli- 
banum was present, what preparation did you make for 
that analysis? 

A. Well, I consulted several texts giving the properties 
of olibanum and they mentioned gum as a constituent, and 
gave percentages, and they were considerable amounts, T 
think around 20 per cent. 

Q. Twenty per cent of the total quantity present in or 
of that ingredient present? 

A. Twenty per cent of the olibanum present would be 
present in the form of gums. 

Q. That was your investigation? 

A. T learned that upon investigation. 

Mr. Nash: I think that is all. 

Trial Examiner Addison: Any questions, Mr. 

Bellinger? 

Mr. Bellinger: No. 

Trial Examiner Addison: Thank vou verv much 

• ♦ 

for your trouble, Doctor? 

The Witness: All right. 

(Witness excused.) 
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Mr. Bellinger: If your Honor please, in view of 
his testimony on cross examination— 

Mr. Nash: May we be off the record a minute? 

Trial Examiner Addison: Off the record. 

260 (There was a discussion off the record.) 

Trial Examiner Addison: Proceed. 

Mr. Bellinger: I believe Mr. Nash has something 
to say, on the record. 

Mr. Nash: Yes. If your Honor please, in view 
of the testimonv given bv the witness on his cross- 
examination, I now wish to withdraw my objection 
to the introduction of his analysis sheet, and if he 
desires it in, I have no objection. 

Mr. Bellinger: I was just about to renew my of¬ 
fer to that, also based on the cross examination. 

Trial Examiner Addison: There is an agreement. 

The paper marked for identification as Commis¬ 
sion’s Exhibit No. 36, is received in evidence, with¬ 
out objection. 

(The document referred to, heretofore marked for 
identification Commission’s Exhibit 36, was received 
in evidence.) 

Trial Examiner Addison: Proceed. 

Mr. Bellinger: I would like to call as the next 
witness for the Commission, Dr. Glen G. Slocum. I 
ask that he now be sworn. 


GLEN G. SLOCUM was thereupon called as a witness 
for the Commission and, having been first duly sworn, 
testified as follows: 

261 Direct Examination: 

By Mr. Bellinger: 

Q. Will you state your full name for the record, Dr. 
Slocum ? 

A. Glen G. Slocum. 
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Q. Dr. Slocum, where are you employed? 

A. I am also employed by the Food and Drug Adminis¬ 
tration of the Federal Security Agency. 

Q. In what capacity? 

A. As bacteriologist. 

Q. How long have you been so engaged ? 

A. 1 have been employed by the Food and Drug Ad¬ 
ministration first in the Department of Agriculture, and , 
subsequent to this, transferred to the Federal Security 
Agency, and I have been in that agency since 1930, July, 
1930. 

Q. Where were you prior to that time '! 

A. In school most of the time up until that period. 

Q. What educational background have you? 

A. I received the Bachelor of Arts degree from Simp¬ 
son College in 1928, and pursued post-graduate studies in 
bacteriology at Iowa State College, and received my Mas¬ 
ter’s Degree in 1930, and after coming to work in Wash¬ 
ington, took post-graduate work at George Washington 
University and Maryland University, and received a Doc¬ 
tor of Philosophy Degree there. 

Trial Examiner Addison: From Maryland? 

262 The Witness: From Maryland, yes, sir. 

By Mr. Bellinger: 

Q. Dr. Slocum, did you receive from Dr. Wright some 
packages of Todd’s Capsules for analysis? 

A. Yes, I did. Dr. Wright delivered to me it person¬ 
ally on the 2nd of October, 1942. (Indicating certain pack¬ 
ages on the table.) 

Q. At your Department? 

A. That is right. In my own office and laboratory. 

Q. And for what purpose did you receive them? 

A. To examine, at the request of the Federal Trade 
Commission, the samples delivered to determine whether or 
not it possessed any anti-bacterial properties. 
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Mr. Bellinger: I ask to have this document, con¬ 
sisting of three sheets, marked for identification as 
Commission’s Exhibit 37-A, 37-B, 37-C. It is en¬ 
titled, “Memorandum Report on the Bacteriological 
Examination of Todd’s Capsules.’’ 

Trial Examiner Addison: It may be so marked. 

(The three-page document referred to was mark¬ 
ed Commission's Exhibit 37-A, 37-B, and 37-C, for 
identification.) 

By Mr. Bellinger: 

Q. I show you what 1 have had marked for identification 
as Commission’s Exhibit No. 37-A, 37-B, and 37-C. 
263 A. Yes. 

Mr. Bellinger: After first showing it to counsel, 
however. 

Mr. Nash: Thank you. 

Trial Examiner Addison: Have you inspected it! 

Mr. Nash: Yes. Off the record. 

Trial Examiner Addison: Off the record. 

(There was a discussion off the record.) 

Trial Examiner Addison: On the record. Pro¬ 
ceed. 

By Mr. Bellinger: 

Q. Doctor, I show you this document which now has 
been marked Commission’s Exhibit 37-A, 37-B, 37-C, for 
identification, and ask you if this is vour work of analysis 
of that preparation! 

A. Yes. It is. 

Mr. Bellinger: I offer that in evidence. 

Mr. Nash: I object, if your Honor please. From 
what I can understand of this report—and from 
my standpoint it is highly technical, and maybe I do 
not understand it thoroughly—but I gather there 
has been an attempt to show the value of these prep¬ 
arations in inhibiting the germ life such as that 
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called staxdivlococcus in test tubes, or in media, and 
not in the living individual. I do not think it has 
any value whatsoever in this case, because these 
preparations are administered internally, and what 
they have—I assume there are many other drugs 
which could be tested this way so far as any inhibit¬ 
ing effect in vitro, have no effect, but in the living 
individual, in vivo, they do have an effect, and 1 
do not think this kind of evidence would affect in 
any way the value of these products when used in the 
living individual. 

Therefore, I think the result of the analysis is 

whollv immaterial—and also the result of the ex- 
* 

amination. 

Mr. Bellinger: Your objection is taken to the 
weight of the evidence and not to its admissibility 
or competency at all. If he wants to show that the 
report—afterwards—is no good, if he can undertake 
to do that, then do it, he can have his witnesses ap¬ 
pear on that. 

I think the document is competent and should be 
admitted in evidence. 

Mr. Nash: I am not attempting to show the re¬ 
port is no good, Judge, and I have no doubt what¬ 
soever that it was a well conducted experiment. My 
objection goes to the premise that it is of any value 
in this case. 

Trial Examiner Addison: Your objection is the 
same as it would be in some other instances; namely, 
that the experiment would have to be conducted on 
lower animals ? 

Mr. Nash: No, sir. It was not, although I will 
say this that it has been testified here in various 
cases that tests on lower animals on any drugs are 
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265 only a guide and not conclusive at all as to their 
effect on human beings. The Government has ad¬ 
duced such testimony in cases that we have had, and 
I do not doubt it is true. 

Trial Examiner Addison: I do not know that I 
understand your contention. Your objection to the 
paper then is the same one that you made previously, 
one you gave to the effect that oral testimony should 
be offered, the witness being present? 

Mr. Nash: Of course, the trouble about the ob¬ 
jections to documentary evidence of this character 
is that they get them in in some way anyhow, in¬ 
troduce it by reading from the document, and it does 
you little good, so I would say my objection goes 
to his oral testimony concerning these tests as well 
as to the paper itself, because fundamentally they 
have nothing to do with the claim we make for this 
preparation, our claim is not that they will do this, 
it is simply that they will do certain things inside 
of the human body, and certainly not that they will 
do certain things outside of the human body. For 
that we make no claim. 

Mr. Bellinger: If they do not have anything to 
do with it, they can do no harm. 

Mr. Nash: Oh, yes, they could. That is entirely 
incorrect. 

Trial Examiner Addison: Off the record. 

(There was a discussion off the record.) 

266 Trial Examiner Addison: Proceed. 

Mr. Nash: I object now, and I do intend to 
raise the objection, if your Honor please, that the 
paper is here and the witness is here, and I do not 
think that the paper should be allowed, but I say 
whether or not that objection does me any good or 
not, it is a sound legal objection, but I do intend to 
make the objection, and did intend to make it pre¬ 
viously. 
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Maybe I did not express myself to that extent. 

Trial Examiner Addison: Objection sustained. 

By Mr. Bellinger: 

Q. Doctor Slocum, I will ask you to testify for the 
record, the exact results of what you found in your work of 
analysis. 

A. Well, I examined capsules taken from an orange box 
marked No. 1; from a green box marked No. 2; and Exhibit 
H, incidentally; an orange box marked Exhibit 1 was mark¬ 
ed Exhibit G, from a yellow box marked 5 and Exhibit K. 
1 examined the capsules from these— 

(,). (Interposing) Would you tell us how many? 

A. Originally I had four capsules from each of those 
exhibits which I subjected to tests, and later on I obtained 
further capsules from Dr. Wright, and made other tests. 

Q. Well, did you have an adequate supply to obtain 
the results that you wanted? 

A. That is right. I had an adequate supply for 
2G7 that purpose. 

Q. Proceed. 

A. I examined these exhibits first for germicidal activi¬ 
ties concerning the contents of the capsules, and dissolved 
or suspended the first one in five cubic centimeters of water, 
and also one, another capsule from the same exhibit was 
dissolved in eight ounces of water. 

Q. How much is an ordinary glass of water? 

A. An ordinary glass of water is about eight ounces. 

Q. Proceed. 

A. When these products were so dissolved or suspended 
in those two quantities of water, I obtained the following 
result— 

Mr. Nash (Interposing): Well, now, if your 
Honor please, I must object and move to strike and 
suppress the testimony regarding the results obtain¬ 
ed in that manner. There is no allegation in the 
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complaint that we claim this will destroy a germ or 
that it will destroy any bacteria which may be sus¬ 
pended in water, or even in the human body, so far 
as that is concerned, but the contention is it will 
accomplish certain results, and how it does is another 
question, so I make objection and move to suppress 
any recitation of experiments conducted by Dr. Slo¬ 
cum. 

Trial Examiner Addison: Objection overruled, 
exception noted. 

26S The Witness: When one capsule of Exhibit G 
was dissolved or suspended in five cubic centimeters 
of water, I found that the product failed to kill the 
staphylococcus aureus within fifteen minutes, at 
body temperature, but did kill this organism staphy¬ 
lococcus aureus within eighteen hours. 

Mr. Nash: May I interrupt, off the record? 

Trial Examiner Addison: Off the record. 

(There was a discussion off the record.) 

Trial Examiner Addison: Proceed. 

The Witness: When one capsule of Exhibit G was 
suspended in eight ounces of water and tested against 
staphvlococus aureus at 37 degrees, or at body tem¬ 
perature, the product failed to kill the test organism 
in 18 hours. 

Mr. Nash: May I interrupt again, Doctor Slo- 
sum, I am trying to follow your testimony, you are 
still talking about the staphylococcus aureus? 

The Witness: Staphylococcus aureus in all these 
tests that I am now* describing. 

For the purpose of the record, I will simplify it, 
I did the tests and I had the identical results with 
Exhibit marked H, which came from the green 
box marked No. 2 and Exhibit H. 
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The product marked as Exhibit K, failed to kill 
staphylococcus aureus within 18 hours when dissolv- 

269 ed one capsule in five cubic centimeters of water, or 
one capsule in eight ounces of water. 

Then I conducted tests to determine whether the 
products identified as Exhibits G, H, and K, were 
capable of inhibiting or preventing the growth of 
three test organisms, staphylococcus aureus, Escher¬ 
ichia coli, or Pseudomonas aeruginosa. 

Three capsules from each exhibit were tested. 

Exhibit G inhibited the growth of Escherichia coli 
and Pseudomonas aeruginosa, but did not inhibit 
the culture of staphylococcus aureus. 

Exhibit H inhibited the growth of Escherichia coli 
but did not inhibit the growth of staphylococcus 
aureus or Pseudomonas aeruginosa. 

Exhibit K failed to inhibit the growth of all three 
test organisms, staphylococcus aureus, Escherichia 
coli, and Pseudomonas aeruginosa. 

I also made a test of the product to determine liv¬ 
ing organisms that were present in the powder in 
capsules frqm each exhibit. 

The bacterial count of a number of organisms in 
Exhibit G was 11 hundred; Exhibit H, 28,000; 
Exhibit K, 42,000. 

I think that covers all the tests I conducted. 

By Mr. Bellinger: 

Q. What conclusions did you reach, Dr. Slocum? 

270 A. I concluded that the products identified as 
Exhibits G, and H, did have mild anti-bacterial prop¬ 
erties in concentrated form, either as a powder or when 
dissolved in small quantities of water, but not when diluted 
in proportion of one capsule to eight ounces of water; but 
that the product identified in Exhibit K was apparently 
devoid of anti-bacterial properties. 

Q. In your tests, did you use these capsules at full 
strength or did you dilute them in your inhibitory tests? 
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A. No, those—the powder itself was placed in direct 
contact ■with the culture media containing the organism, the 
dry powder. 

Q. Dr. Slocum, in taking these capsules one at a time 
mixed in a glass of water, would they exert bacteriacidal or 
bacteriostatic effect on the gastro-intestinal tract? 

A. Mixed one capsule in a glass of water? 

Q. Yes. 

A. No, I think it would develop no inhibitory or germi¬ 
cidal effect. 

Mr. Bellinger: That is all. 

CROSS EXAMINATION: 

By Mr. Nash: 

Q. Dr. Slocum, in connection with your last answer, 
would these substances when taken into the gastrointestinal 
tract remain the same substances as they are when 
271 they are not in that tract? 

A. Well, that is somewhat beyond my province. 
I am primarily a bacteriologist. I know that they would 
be acted upon by the gastric juices and all, but just what 
changes would occur, I do not know. 

Q. You would not know what changes were the result 
of admixture, or combination, or compounding with the 
secretions of the human body, would you? 

A. No, offhand I would not. 

Q. The mere fact that these preparations had limited 
bacteriacidal effect outside of the human bodv would not 
necessarily mean that they would not have a bacteriacidal 
effect inside the human body, would it? 

A. Yes, I think it does. 

Q. Still, you say that it might become a different com¬ 
pound from what they are when they are outside the human 
body, when mixed with the secretions of the human body? 

A. No, I do not think—I do not know, really. 
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Q. You do not know? 

A. No. 

Q. Just what they form, is not that true? 

A. Well, I will put it this way, I know of no substance 
that does. 

Q. Do you know of any substances that, wiien combined 
with or modified by gastric secretions, thereupon 

272 have different properties from what they have when 

✓ 

not so admixed? Do you know? 

A. No, I do not know that. 

Q. You do not? 

A. No. 

Q. You know that they may become compounds, do you 
not, not having necessarily the same properties as the 
simple preparations themselves? Do you not know that, Dr. 
Slocum? 

A. Well, I have heard Dr. Wright’s testimony and know 
roughly what is in there— 

Q. Well, let us forget that testimony. I mean just tes¬ 
tifying generally as to preparations taken into the human 
body, some compounds sometimes result from preparations 
taken into the body, the human body; do they not? 

A. Yes. Some things taken into the body are synthe¬ 
sized and formed into other products. 

Q. Is that true about drugs also? 

A. I really think you are getting out of my field. I do 
not know that. 

Q. You do not know? 

A. No. That is right. 

Q. Now t , did you make any tests for the bacteriacidal 
effect of these drugs on streptococci? 

A. No. 

Q. Or any of the forms of streptococci? 

273 A. No. 

Q. As I understand it, you limited your investiga¬ 
tion to these four bacteria? 



2GS 


A. Three, staphylococcus aureus, Escherichia coli, and 
Pseudomonas saeruginosa. 

Q. You repeated staphylococcus aureus twice. I am 
sorry. 

A. Yes. 

Q. Do you know whether or not the so-called sulfa drugs 
will kill bacteria in vitro? 

A. Yes, they will kill some organisms, but their effect 
primarily is inhibitory, they inhibit the growth. 

Q. Well, will they have the same efFect in vitro as they 
do in vivo? 

A. Yes, they have. 

Q. Did you ever make any test to determine that? 

A. Yes, sir. I have done that many times. 

Q. Did you test them on the human body, Doctor Slo¬ 
cum? 

A. I have tested them in the animal body against certain 
types of organisms. 

Q. Pardon me, am I interrupting you, Dr. Slocum? 

A. No. That is all right. 

Q. Is it not true, Dr. Slocum, that often, so far as the 
effects of drugs on animals are concerned, that all they 
constitute is a good guide as to what their use may be in 
the human being? 

274 A. That is right. Yes, sir. 

Mr. Nash: That is all. 

RE-DIRECT EXAMINATION: 

By Mr. Bellinger: 

Q. Dr. Slocum, do you know of any substance which, 
after being acted upon by the gastric juices, becomes more 
antiseptic or more bacteriacidal ? 

A. No, I do not know. 

Mr. Bellinger: That is all. 
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RE-CROSS EXAMINATION: 

By Mr. Nash: 

Q. Just one moment, Doctor. I have one more ques¬ 
tion. 

A. Yes. 

Q. Dr. Slocum, do you know of any drugs which, when 
taken into the human body, have a greater inhibitory effect 
than they have when outside of the human body? 

A. Well, I can think of none offhand. 

Q. Have you been trained as a pharmacologist? 

A. No. 

Q. Your line is bacteriology? 

A. That is right. 

Mr. Nash: I think that is all. 

Mr. Bellinger: No further questions, Doctor. 
Thank you very much. 

Trial Examiner Addison: We certainly thank 
275 you, Dr. Slocum. 

(Witness excused.) 

Trial Examiner Addison: In view of the fact that 
Commission’s Exhibit 37 was used by the witness to 
refresh the witness’ memory, would you rather have 
that in? 

Mr. Nash: I do not see any objection to it, if 
your Honor please, now, assuming that Mr. Bellinger 
decides to have it in. 

Mr. Bellinger: We might as well. I now re¬ 
offer Commission’s Exhibit 37-A, 37-B, and 37-C, 
in evidence. 

Trial Examiner Addison: That paper, consisting 
of three parts, is received without objection, and will 
be marked Commission’s Exhibit 37-A, 37-B, and 
37-C. 

(The document referred to, heretofore marked for 
identification Commission’s Exhibit 37-A, 37-B, and 
37-C, was received in evidence.) 
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Mr. Bellinger: May we have a recess for about 
five minutes? 

Trial Examiner Addison: Well— 

Mr. Nash (Interposing): Before we take a re¬ 
cess, if your Honor please, may it be understood 
for the record that I have a general objection to all 
the testimony of the witnesses? I did not move to 
strike at the conclusion of the testimony, but I ob¬ 
ject to the testimony on the ground that the testi¬ 
mony is incompetent, irrelevant, and immaterial, and 
276 not within the issues of this case. 

Trial Examiner Addison: Yes. 

We will now take a five minute recess. 

(A short recess was taken.) 

Trial Examiner Addison: Come to order. 

Mr. Bellinger: I will call Dr. E. Clarence Rice. 


E. CLARENCE RICE w*as thereupon called as a witness 
for the Commission and, having been first duly sworn, 
testified as follows: 

Direct Examination: 

By Mr. Bellinger: 

Q. Dr. Rice, your full name is Dr. E. Clarence Rice? 

A. Yes. 

Q. Of what profession are you a member? 

A. The medical profession. 

Q. Where do you practice? 

A. In the city of Washington. 

Q. Where is your office, Doctor? 

A. 1150 Connecticut Avenue, North West, Washing¬ 
ton, D. C. 

Q. How long have you been so practicing? 

A. Twenty-seven years. 

C,). Do you specialize, or are you in general practice? 
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A. I specialize. 

Q. What is your specialty? 

277 A. Clinical pathology and pathology. 

Q. And you have been engaged in that for twenty- 

seven vears? 

* 

A. Yes, sir. 

Q. With whom are you associated in that work? 

A. Dr. J. W. Lindsay, and Dr. M. A. Sallinger. 

Q. What connections, if any, do you have here in a pro¬ 
fessional way? 

A. We are connected with the Garfield Memorial Hos¬ 
pital, Children’s Hospital, Episcopal Hospital, Doctors 
Hospital, and Gallinger Memorial Hospital. 

Q. In what capacities? 

A. As pathologists or clinical pathologists and also with 
the Georgetown University in a teaching capacity. 

Q. Are you on the faculty at Georgetown? 

A. Yes, sir. 

Q. In the medical school? 

A. Yes, sir. 

Q. What subjects do you teach? 

A. I have to do with diabetes melitis. 

Q. Doctor, have you prepared any scientific articles or 
treatises on drugs or otherwise in connection with your 
profession? 

A. Yes, to some extent in connection with certain dis¬ 
eases. 

Q. Have any of these been published? 

A. Yes, sir. 

278 Q. What professional experience have you had 
prior to your twenty-seven years in your present ca¬ 
pacity? 

A. That was purely as a medical student, before that 
time, and during that time I worked in the laboratory, path¬ 
ological laboratory, during my student days at Georgetown 
University. 
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Q. What educational background have you had? 

A. At medical school or before? 

Q. When did you begin your—first, where did you take 
your medical education? 

A. George Washington University. 

Q. Graduated from George Washington? 

A. Yes, sir. 

Q. What year? 

A. 1916. 

Q. Prior to that, what training did you have? 

A. High school education. 

Q. You did not take any academic work at George¬ 
town ? 

A. No, sir. 

Mr. Nash (Interposing): George Washington, I 
believe he said. 

By Mr. Bellinger: 

Q. George Washington. 

A. That is right. 

Q. You did not have any experience as an interne? 

A. Oh, yes. 

279 Q. When was that? And where? 

A. Garfield Hospital. 

Q. When you went there one year? 

A. One year there, and I served a year in the labora¬ 
tory as an undergraduate, as I said before. 

Q. At Garfield Hospital? 

A. Yes, sir. 

Q. Now, Dr. Rice, we have in evidence in this case re¬ 
ports of analyses of a preparation involved which is known 
as Todd's Capsules? I will ask you to review those for the 
purpose of your testimony which I am now going to ask you 
to give. 

Mr. Nash: May I ask what you are showing the 
Doctor? Pardon me, Doctor. The one that I have in 
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my hand, that is not an analysis. That is a bacteriol¬ 
ogical report. 

Mr. Bellinger: Well, one may be and the other 
is an analysis—they are both analyses—reports. 

Mr. Nash: No, I do not believe that is true. 

Mr. Bellinger: It is true. 

Mr. Nash: I object to him showing to the physi¬ 
cian a bacteriological report, if your Honor please, 
the analysis is already in evidence. 

Mr. Bellinger: They are both in evidence. 

Mr. Nash: I object to showing him them. I do 
not question the fact that they are both in evidence, 
280 but the point is that that is an analysis and the other 
is a bacteriological report. 

Mr. Bellinger: They are both analyses, both men 
testified that they are analysis-reports, reports of 
their tests and the analysis of the tests, and the terms 
are, as I use them, synonymous, I am using these 
terms synonymously. 

Mr. Nash: If your Honor please, if it is intended 
to show the Doctor the constituents of these prepara¬ 
tions, and there is only one preparation or paper 
that gives this, those constituents, and the other 
does not give the constituents. 

Trial Examiner Addison: Would it not be per¬ 
fectly competent if you wanted to base some ques¬ 
tion on it, to show the witness a newspaper article? 

Mr. Nash: I doubt it. 

Trial Examiner Addison: Objection overruled. 
Exception noted. 

By Mr. Bellinger: 

Q. Now, have you reviewed those, Doctor? 

A. I know the general substance. 

Q. Those exhibits which are identified in evidence as 
Commission’s Exhibits 37-A, 37-B, 37-C, and 36; have you 
reviewed those? 
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A. Yes, sir. 

Q. Have you reviewed the analysis of Dr. Wright 
2S1 and the analysis of Dr. Slocum? 

A. Yes, sir. 

Q. Dr. Rice, will you tell us the approximate number 
of white blood cells regarded as the minimum normal num¬ 
ber in one cubic centimeter of blood? 

Mr. Nash: I object to that as being incompetent, 
irrelevant, and immaterial in this case. 

Mr. Bellinger: It is very material and very rele¬ 
vant, in reply to evidence and testimony which was 
given by some osteopaths or whoever they were who 
testified on their direction examination in this case 
with respect to the rise of white blood cells. 

Mr. Nash: What does the number have to do with 
that? 

Mr. Bellinger: It has everything to do with it. It 
is definitely in reply to that testimony. That is what 
this is here for. 

Trial Examiner Addison: The answer will be re¬ 
ceived over objection, exception noted. 

The Witness: The minimum number of white 
blood corpuscles per cubic centimeter of blood is or¬ 
dinarily given at 6,000, it occasionally goes down, but 
it is usually about five to six thousand. 

By Mr. Bellinger: 

Q. What would be your answer with respect to 
282 the maximum normal number? 

A. The maximum is usually thought of or consid¬ 
ered as nine thousand, but occasionally you get up to ten 
thousand per cubic centimeter. 

Q. Doctor, under different conditions and at different 
periods of the day, would or would you not expect the white 
blood count in the same individual to remain stationary? 

A. It does not remain stationary. 
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Q. Would you regard variations within the number of 
the lower limits as indicated in your testimony which you 
have just given to reflect any significance with respect to 
whether or not a drug has produced any beneficial effect in 
any disease? 

A. That would not be of any particular significance. 

Q. Would you regard this information as indicating 
that any beneficial effect was being produced in rheuma¬ 
tism or neuritis or arthritis? 

A. I could not so regard it. 

Q. Doctor Rice, do you regard increase in the white 
blood cells of from 2500 to 3000 per cubic centimeter as an 
indication that a beneficial effect would result in neuritis, 
arthritis, or rheumatism? 

A. No. 

Q. Do you not anticipate or expect variations in the 
white blood cells amounting to approximately 2500 
283 to 3000 to take place in normal individuals? 

A. Yes, sir. 

Q. Have you noticed from that analysis that there is 
some gum—there is some resinous material included in 
this preparation? 

A. Yes, sir. 

Q. Which we are discussing in this case? 

A. Yes, sir. 

Q. Well, in your opinion, would this resinous material 
be calculated to produce such changes in the number of 
white blood cells, or any changes when the capsules are 
taken one 3 times per day in a glass of water? 

Mr. Nash: I object to that question, if your Honor 
please, because the so-called resinous material has 
not been identified and nobody, it is apparent, can 
testifv as to the effect of some unknown constituent 

9 / 

of a preparation, 

Mr. Bellinger: If the witness wants to he can say 
that, of course. 
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Mr. Nash: That is not the question. 

Mr. Bellinger: Well, it is up to the witness. 

Mr. Nash: That is nonsense. It is common sense 
that dictates such a statement as that I just made. 

Mr. Bellinger: He knows what a resinous sub¬ 
stance is. 

Mr. Nash: Until he knows whether a certain thing 
284 is in this resinous material, or what the certain thing 
is that has a resinous nature, what it can be, nobody 
can answer a question which is predicated upon an 
unknown article or drug. 

Mr. Bellinger: He knows what a resinous sub¬ 
stance is. The witness is the one to answer as to 
what he knows. 

Trial Examiner Addison: The answer will be re¬ 
ceived over objection, exception noted. 

The Witness: I have seen enough drugs given, 
or we have seen resinous substances given for var¬ 
ious things such as genito-urinary diseases, and so 
forth, and we know that they do not have any par¬ 
ticular effect on the white blood cells. 

By Mr. Bellinger: 

Q. So that the answer to your question would be, what? 

Mr. Nash: I object to counsel rephrasing the wit¬ 
ness’ answer, your Honor. 

Mr. Bellinger: I said “So that your answer to 
the question would be what?” 

Mr. Nash: I beg your pardon. I withdraw the ob¬ 
jection. 

By Mr. Bellinger: 

Q. Your answer would be what, “yes” or “no”? 

A. Most likely “no”, no effect unless the individual was 
sensitive to the particular product. 
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285 Mr. Nash: Pardon me. I did not hear the answer. 

The Witness: When the individual was sensitive 
to this substance, there would be in my opinion 
otherwise no definite effect upon the blood. 

By Mr. Bellinger: 

Q. You mean if the imaginary patient were allergic? 

A. Yes, sir. They may have certain idiosyncrasies to 
drugs that may have an effect. 

Q. Doctor, would these capsules containing the con¬ 
stituents as indicated by the analysis in evidence, when 
taken one at time in a glass of water, three times a day, 
constitute an acceptable treatment for neuritis, arthritis, 
or rheumatism? 

Mr. Nash: That is objected to on several grounds. 

In the first place, I object to any question based 
on this analysis which does not show the identity of 
the ingredients of this preparation, in particular, 
the resinous material which certainly means nothing. 
So far as the question itself is concerned regarding 
the value of this—regarding this treatment being an 
adequate treatment or anything of that kind, I ob¬ 
ject to that because there is no representation that it 
is. 

Mr. Bellinger: I did not say “adequate treat¬ 
ment’’; I said acceptable treatment. 

Mr. Nash: I will alter my objection to refer to 
‘ ‘ acceptable treatment. ? ’ 

2S(j Trial Examiner Addison: Head the question. 

(The question referred to was read by the report¬ 
er as follows: 

“Q. Doctor, would these capsules containing the 
constituents as indicated by the analysis in evi¬ 
dence, when taken one at a time in a glass of water, 
three times a day, constitute an acceptable treatment 
for neuritis, arthritis, or rheumatism?”) 
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Trial Examiner Addison: The answer will be re¬ 
ceived over objection, exception noted. 

The Witness: It would not count as an acceptable 
treatment, in my opinion. 

By Mr. Bellinger: 

Q. Doctor, has any of the ingredients, as revealed by 
this analysis, any antiseptic value? 

Mr. Nash: Your Honor, I do not like to be inter¬ 
rupting all the time on these—may I have a general 
objection against these questions based upon this 
analysis which in my opinion and under my conten¬ 
tion does not represent an accurate analysis of the 
ingredients of this product. 

Trial Examiner Addison: Yes. 

Mr. Nash: Well, I will try not to interrupt you. 

Trial Examiner Addison: The answer will be re¬ 
ceived over objection, exception noted. 

The Witness: No, sir, none of them would be 
2S7 exactly antiseptic. They would be bacteriacidal and 
inhibit the growth if they were present in sufficient 
concentrations. 

By Mr. Bellinger: 

Q. Would they be sufficient to remove, or effective in 
removing or destroying toxins in the gastrointestinal 
tract ? 

A. No, sir. 

Q. Is there any ingredient in Todd’s Capsules, as re¬ 
vealed by this analysis there, that would stimulate the pro¬ 
duction of organisms of the body to increase the white blood 
cells? 

A. The only part that I could say would be the resins 
which might have some effect, if given in large enough 
doses. 

Q. Would they be sufficient to enable the body to over¬ 
come arthritic, neuritic, and rheumatic conditions? 
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A. Not in my opinion. No, sir. 

Q. Has this preparation any constituent which would 
be effective in increasing the white blood cells? 

A. None that I can definitely say would do so. 

Q. Are deposits of uric acids in the joints a common or 
frequent cause of arthritis? 

A. Relatively uncommon. 

Q. What percentage would you estimate may be at¬ 
tributed to such a cause? 

A. Probably not over one per cent or less. 

Q. If arthritis has been caused by deposits of 
288 uric acid in the joints, would this preparation con¬ 
stitute a competent remedy for it? 

A. I would say no. 

Q. Are there many other causes of arthritis? 

A. Yes, sir. 

Q. Are there many causes of arthritis that are un¬ 
known ? 

A. Yes, sir. 

Q. Gan this preparation or any ingredient be effective— 
Mr. Bellinger: I withdraw the question. 

By Mr. Bellinger: 

Q. In this preparation would any ingredient be effec¬ 
tive, or would it have any therapeutic value in the treat- ' 
ment of arthritis, neuritis, and rheumatism? 

A. I do not believe it could. 

Q. You do not think so, in your opinion? 

A. I would say no. 

Q. If arthritis should happen to be accompanied by any 
type of dysentery, would Todd’s Capsules be beneficial 
in the treatment? 

A. No, sir. 

Q. In your opinion, has this product any therapeutic 
value whatsoever with the exception of a mild laxative 
and anti-acid? 
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A. That would be the only effect I could see. 

Q. Dr. Rice, you are acquainted with a large num- 

289 her of other physicians, are you not? 

A. Yes, sir. 

Q. And do you not try to keep yourself abreast of medi¬ 
cal literature? 

A. Yes, sir. 

Q. You belong to some scientific or medical societies? 

A. I do. 

Q. You attend their meetings? 

A. Yes, sir. I do. 

Q. Do you know, personally, men who specialize in 
treating arthritis? 

A. Yes, sir, I do. 

Q. Are you familiar with the views generally held by 
those who treat arthritis, rheumatism, and neuritis? 

A. Yes, sir. 

Q. Are the views that you have expressed here today in 
conformity with the views generally held by the medical 
profession? 

A. I— 

Mr. Nash: (Interposing) I object to that, if your 
Honor please, as mere hearsay, and in addition to 
that, not a proper question for an expert witness: 

Mr. Bellinger: There is nothing hearsay about it, 
he knows whether those views are the views of other 
. men or not, and he has been constantly associated 

290 with them previously. 

Trial Examiner Addison: The answer will be re¬ 
ceived over objection, exception noted. 

The Witness: My opinion is the same as generally 
held by doctors practicing medicine at the present 
time. 

Trial Examiner Addison: By generally practic¬ 
ing, do you mean half of them? 

The Witness: I mean by the majority. 
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By Mr. Bellinger: 

Q. Would you say the vast majority? 

Mr. Nash: I object to the counsel paraphrasing 
the witness’ answer. 

The Witness: I do not know how I could answer 
that precise question. 

By Mr. Bellinger: 

Q. Do you know of any men or man who has views 
that are otherwise? 

A. No, sir. 

Mr. Bellinger: You may cross examine. 

CROSS EXAMINATION: 

By Mr. Nash: 

Q. Doctor, do you know most or the majority of the 
American medical nrofession? 

A. I do not know the majority of them, no, sir. 

Q. Your practice has been in the District of Col- 
291 uinbia since you graduated from medical school? 

A. Not entirely, during the last war I served in the 
army, and I have gone in for special courses, and that sort 
of thing. 

Q. Yes, Doctor, but the greater portion of it has been 
spent here? 

A. That is right. 

Q. Doctor, you have specialized in diabetes melitis, I 
understand. Is that true? 

A. I have done work in diabetes, yes, sir. 

Q. Have you specialized in diabetes? 

A. I am counted as one that knows somewhat more 
than the average, I believe, about it. 

Q. Yes, sir. Have you done any work in rheumatic con¬ 
ditions? 

A. I have done certain work in a clinical way, yes, sir. 

Q. Have you treated any patients? 
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A. Yes, sir. 

Q. How does that compare with your general practice, 
Doctor ? A. Well, that is merely a part of it. I work— 
our work, being laboratory, we are called upon in consulta¬ 
tion to aid other physicians in trying to solve their dif¬ 
ficulties. 

Q. Did you contact them, or do you contact them clini¬ 
cally ; 

A. We have our own laboratory, and we supervise 
292 laboratories in these various hospitals with the ex¬ 
ception of Gallinger. 

Q. Do you do any direct practice with patients? 

A. We treat those that have certain things that are in¬ 
dicated where the laboratory work comes in, such as dia¬ 
betes, or that sort of thing. 

Q. As a matter of fact, isn't your treatment of rheuma¬ 
tic affections been rather an uncommon thing as compared 
with the rest of your work? 

A. Well, at Children’s Hospital, we see a good deal of 
rheumatism, I am the pathologist there. I do not treat 
them, but I sit in on their consultations and meetings, and 
we also do the autopsies on such patients. 

Q. Have you ever prescribed any internal medicines for 
rheumatic conditions? 

A. Yes, sir. 

Q. Have you ever prescribed a preparation which is de¬ 
scribed in the analysis on the basis of which you have given 
your testimony? 

A. I possibly have given one of these, but not for a rheu¬ 
matic condition, or in connection with the treatment of such 
a case. 

Q. Have you given them in arthritic conditions? 

A. The only reason for giving it was in connection with 
a digestive disturbance. 

Q. Is that one of the alkalies. Doctor Rice? 
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293 A. Yes, sir. 

Q. Now, Doctor Bice,—so far as the substances 
which are designated as the resinous substances are con¬ 
cerned, I believe this is a term used by the analysis, “resin¬ 
ous substance found”; does that indicate any particular in¬ 
gredient to you there ? 

A. No. That is just a term. 

Q. Besinous material is found in all plant extractives, 
Dr. Bice? 

A. Possibly. I am not qualilied to answer on that, of 
course. 

Q. You are not? 

A. No. 

Q. But, you know that resinous materials are common 
at least to plant, to plant extractives ? 

A. Yes, sir. 

Q. There are a great many plant extractives, are there 
not, Doctor? 

A. Yes, sir. 

Q. Which are used in medicine? 

A. Yes, sir. 

Q. Would you say that the majority of drugs are plant 
extractives that are used in internal medicine? 

A. No, I do not think the majority of them. I suppose 
the majority of them are chemicals at the present 

294 time. It used to be the other way round. 

Q. Digitalis, for instance, is a plant extractive? 

A. Yes. 

Q. Strychnine ? 

A. Yes. 

Q. Are you acquainted with the properties and effects 
of all plant extractive material? 

A. No, I would not say I was acquainted with all. 

O. Have you used all plant extractives? 

A. No. 
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Q. As a matter of fact, Dr. Rice, so far as the use of 
such drugs in medicine is concerned, Doctor, is it not a fact 
that you have used comparatively few of such plant extrac¬ 
tives? 

A. Yes, when you take the whole list that is available 
for all doctors, that is right. 

Q. And you would not be competent, or claim yourself 
to be competent, to testify as to the value of all plant ex¬ 
tractives, Doctor? 

A. Not every single one, no. 

Mr. Nash: That is all. 

Mr. Bellinger: No further questions. 

Trial Examiner Addison: We certainly thank 
you, Doctor. 

Mr. Bellinger: Thank you very much, Doctor. 
295 You may be excused. 

(Witness excused.) 

Mr. Bellinger: With that, the Commission’s case 
is closed. 

Trial Examiner Addison: Well, if you gentlemen 
do not object, I will be glad for you to state your po¬ 
sition in regard to the contention that since you have 
alleged an ingredient in this medicine to be olibanum, 
that you should not be allowed to prove that it is not 
olibanum ? 

Mr. Bellinger: I am not trying to prove that it 
is not olibanum. I am trying to prove by the anal¬ 
ysis just what it contains, whether it contains oliba¬ 
num or not I do not know, except what that analysis 
says. 

The purpose of having this analysis made and of 
introducing it into evidence was not primarily to 
show that the product did not contain olibanum. I 
might say that. 


Trial Examiner Addison: As I understand it, the 
contention did include that point originally, and have 
we not reached the time when you would have to aban¬ 
don that if you prove that it did not include oliba¬ 
num? 

Mr. Bellinger: We are merely proving what the 
analysis reflects. That is all. 

Mr. Nash: Well, now, if that is the case the Re¬ 
spondent respectfully asks that the portion of Dr. 
Wright’s testimony to the effect that olibanum con- 
tained in there is spurious or adulterated should be 
stricken and let the analyses speak for themselves 
without the conclusion. 

I think that is onlv fair. 

Mr. Bellinger: No. He can describe any kind of 
olibanum that might be in there, and what it was, 
and whether it is spurious or adulterated or genuine 
or original, or just what it was. 

Mr. Nash: I do not want to be unfair to counsel 
for the Commission, however it seems to me that 
since he is now taking two positions, and we find in 
one place olibanum is referred to, and in that part of 
the case he says that olibanum in there is ineffec¬ 
tive for the purpose that it is recommended for, and 
now he comes along and says that despite the proof 
that they submitted as to olibanum, thev sav it does 
not contain olibanum. 

If he is going to raise this point of olibanum as 
being one of the things that is in this product, then, 
if your Honor please, it seems to me that he is pre¬ 
cluded from trying to show that we do not have oli¬ 
banum in there, since he has adduced considerable 
testimony on the matter of olibanum, presumably as 
a constituent of this product. 

Trial Examiner Addison: What do you have to 
sav to that? 
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Mr. Bellinger: We are not relying on whether it 
contains olibanum or does not contain olibanum. 

297 We are relying on that analysis, as it speaks for 
itself, and on the Doctor’s testimony. 

He does not go so far as to say that it did not con¬ 
tain some evidence of olibanum in some form or an¬ 
other. 

What we are relying on is that regardless of 
whether it contains olibanum in the genuine or in the 
original form, or whether it is a synthetic compound, 
the compound is not proper for what it is reputed to 
be, and does not produce the result that is reputed 
to produce. 

Mr. Nash: I think unfortunately if he is relying 
on the line of proof given upon the matter of these 
analyses—and I know counsel understands better 
how to prove his case than I—that it seems to me 
that we are up against a situation as to whether or 
not I am put to the burden of trying to sustain the 
presence of olibanum or not. 

If he is reiving, and if he will state that he is relv- 
ing entirely upon this analysis, I am satisfied to rest 
on that so-called analysis from the standpoint of what 
we claim, because I do not think it is pertinent as to 
whether we have olibanum in there or not. 

I think, however, that counsel should be recjuired 
to take a position one way or the other. 

Trial Examiner Addison: The Examiner is un¬ 
willing to say that it is incompetent, and he will let 
the ruling stand with the feeling that the Commis¬ 
sion will cure any error. 

298 Mr. Nash: All right, your Honor, that is satis- 
factorv to me. 

Mr. Bellinger: The Commission rests. 

Mr. Nash: Now, if your Honor please, as I say, 
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there has been some testimony and evidence some¬ 
what different from what I expected it to be brought 
out in this case today. 

My personal feeling is that I will not have any 
further testimony to submit, but if your Honor can 
allow me a time when 1 can receive this transcript, 
I shall very much appreciate it, before closing my 
case. 

Mr. Bellinger: How much time, Mr. Nash, fifteen 
days? 

Mr. Nash: I think it depends largely on the time 
of the reception of the transcript, and after the re¬ 
ception of the transcript, I may want to ask you for 
permission to bring in another witness. 

It seems to me evident to you and to counsel for 
the Commission that I would need some time to re¬ 
view this record. 

I am not trying to get a delay for the sake of de¬ 
laying this case. ' 

Trial Examiner Addison: Will this be satisfac¬ 
tory, that unless the Examiner receives request for 
further hearing from Mr. Nash within ten days after 
the receipt of the transcript— 

299 Mr. Bellinger: How will you know when Mr. Nash 
receives the transcript ? 

Mr. Nash: Perhaps we can get some estimate from 
the reporter. 

Mr. Bellinger: Have you ordered a transcript 
from the reporter? 

Mr. Nash: Oh, yes, we want a transcript of this 
record from the reporter. 

(There was a discussion off the record.) 

Trial Examiner Addison: In the absence of any 
request from Respondent’s counsel for further hear¬ 
ing on or before March 1,1943, the Examiner will feel 
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free to close the taking; of testimony in this case, and 
to make his report. 

Mr. Nash: Entirely satisfactory. 

y •> 

Mr. Bellinger: That is satisfactory. 

Trial Examiner Addison: Very well. 

With that understanding, the hearing is now ad¬ 
journed. 

(Whereupon, at 12:30 o'clock p. m., February 2, 
1943, the hearing in the above-entitled matter was ad¬ 
journed.) 


UNITED STATES OF AMERICA. 
Before Federal Trade Commission. 


In the Matter 
of 

J. E. TODD, INC., a corporation. 


> 


Docket No. 4549. 


-j 


300 Order Closing the Taking of Testimony. 

The taking of testimony in this proceeding is hereby clos¬ 
ed on this 27th day of February, A. D., 1943. 


JOHN W. ADDISON, 
Trial Examiner. 
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UNITED STATES OF AMERICA. 
Before Federal Trade Commission. 


In the Matter 
of 

J. E. TODD, INC., a corporation. 


Docket No. 4549. 


345 Trial Examiner’s Report Upon the Evidence. 


John W. Addison, Trial Examiner. 

R. P. Bellinger, Esq., attorney for Commission. 

Nash & Donnelly, Esqrs., 730-15th Street, N. W., Wash¬ 
ington, D. C., attorneys for respondent. 

Unfair and deceptive acts and practices by false and mis¬ 
leading advertising to promote the sale of Todd’s Capsules 
for arthritis and other ailments in violation of the Federal 
Trade Commission Act are charged in the complaint is¬ 
sued July 29,1941. Answer filed August 1,1941. 

1. All allegations in Paragraphs One and Two of the 
complaint are admitted (Answer and see Tr. 4, et seq.). 

2. Todd’s Capsules weigh 10 grains each and the dosage 
recommended by respondent is three capsules a day (Comm. 
Ex. 4). Respondent sells the capsules at retail at $2.00 for 
50 or $10.00 for 100-dav supply (Comm. Exs. 4, 8). • The 
trade name appearing on containers is registered in the 
United States Patent Office and in Canada (Comm. Exs. 2-C, 
4). Respondent’s sales of these capsules have multiplied 

rapidly since 1930 (Comm. Exs. 8,15). 

346 3. Respondent, in a so-called message of joy and 

blessed relief from rheumatic, arthritic and neuritic 
distress (Comm. Ex. 15) sent by it to members of the public 
in the several states of the United States, or in other adver¬ 
tising matter by it so sent, has made all representations set 
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forth in quotation marks in Paragraph Three of the com¬ 
plaint (Tr. 38, 39; Comm. Exs. 2 A-B, 6, 7, 8,16, 17). 

4. Representations: Respondent, to promote the sale of 
Todd’s Capsules in commerce and among the several states 
of the United States, has represented them to be an effective 
treatment for rheumatism, arthritis, neuritis, and kindred 
maladies, including the symptoms thereof, and that they 
possess curative properties in the treatment thereof (Comm. 
Exs. 2-17 ;Tr. 38-39). 

5. Facts: 

(a) Two doctors of medicine called by the Commission 
and two doctors of osteopathy called by respondent testi¬ 
fied (Tr. 49-174). The two doctors of medicine are special¬ 
ists in arthritis, rheumatism and related diseases. One 
trained at Johns Hopkins is in charge of patients with 
arthritis at the Washington Home for Incurables. The other 
trained at George Washington University was on the staff 
at Walter Reed Hospital for three and one-half years in its 
arthritis ward for the greater part of this time and for a 
year and one-half in charge of its Arthritis Division and 
later had charge of the Arthritis Clinic at George Washing¬ 
ton University. (Tr. 93-94,121-122,131,135). One of the doc¬ 
tors of osteopathy, after service in Medical Corps in the 
Xavy and Army and taking some premedical work at the 
University of Chicago, was trained at Chicago Osteopathic 
College and lias practised as an osteopathic physician in 
Canton, Ohio, since 1923, specializing in treating arthritis. 
He has written many papers on the subject (Tr. 50-51, 57- 
58, 71-72). The other doctor of osteopathy was trained at 
the A. T. Still College of Osteopathy and Surgery at Kirks- 
ville, Missouri, and has practiced as an osteopathic physi¬ 
cian since 1924 in Cleveland where he is on the staff of the 
Osteopathic Hospital. Ho has treated cases in the so-called 
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rheumatic group arid in 1938-1941 treated over 200 cases 
diagnosed as arthritis (Tr. 147-9, 169). 

347 (b) In the opinion of the doctors of osteopathy 

based on their experience of four and five years, re¬ 
spectively, in treating more than 600 patients with Todd’s 
Capsules, the capsules either by removing toxins from the 
intestinal tract and from the kidnevs, or bv stimulation of 
the protective processes in the human body through an in¬ 
crease of white corpuscles in the blood count are capable of 
doing all that respondent claims for them and, in many 
cases, where taken for periods ranging from one and one- 
half to three and one-half years, have effected cures and re¬ 
markable helps in aggravated cases of arthritis, rheumatism 
and neuritis in which other treatments had failed (Tr. 52- 
89,149-174); and X-ray pictures show that deposits around 
ankylosed joints and bony spicules around other affected 
joints present when the treatment started have disappeared 
during the treatment (Tr. 56,150, 169, 170). These doctors 
attribute the curative properties of the Capsules mainly to 
their olibanum content (Tr. 56, 154, 170). 

(c) Opinions of doctors of medicine who have not used 
Todd’s Capsules: In the opinion of the doctors of medicine 
the theory that arthritis is caused by toxins absorbed in the 
intestinal tract once accepted by some men in regard to one 
type of arthritis was exploded by experience and research, 
went out of style about twenty years ago and is not now 
given much serious consideration except in the one type of 
arthritis that accompanies certain dysenteries (Tr. 105,132, 
138): and the theory that rheumatic diseases were caused by 
excess acidity in the body has also been discarded except 
possibly by a very few doctors (Tr. Ill, 138, 142). Arthri¬ 
tis is famous for spontaneous recovery and recurrence (Tr. 
99, 100). Olibanum is an oily resin mildly antiseptic and 
mildly stimulate used in ancient times as an antidote for 
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liemlock, in the Middle Ages for many things, but in modern 
times practically not at all for anything by doctors of medi¬ 
cine (Tr. 95, 123, 133, 141). Todd’s Capsules are not an 
effective treatment for rheumatism, arthritis, neuritis, and 
kindred maladies, including the symptoms thereof nor do 
they possess curative properties in the treatment thereof. 
They are not capable of producing any of the results that 
respondent claims they will produce (Tr. 97-120,123-142). 

Respectfully submitted, 

JOHN W. ADDISON, 
Trial Examiner. 


February 28,1942. 
JWA :PB 


Note: The trial examiner’s report is not a report or find¬ 
ing of the Commission. Such report is advisory only and 
is not binding upon the Commission. 


UNITED STATES OF AMERICA. 
Before Federal Trade Commission. 


In the Matter 



J. E. TODD, INC., a corporation. 


Docket No. 4549. 


348 Exceptions to the Trial Examiner’s Report 

on the Evidence. 

COMES NOW R. P. Bellinger, attorney for the Federal 
Trade Commission in this proceeding, and excepts as fol¬ 
lows to the trial examiner’s report on the evidence here¬ 
in, filed March 2, 1942: 
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EXCEPTION I 

Exception is taken to that portion of said report on page 
1 at the end of the introductory paragraph which states 
that respondent’s answer was filed August 1, 1941. The 
record clearly reveals that respondent's answer was filed 
August 14, 1941. 

EXCEPTION 11 

Exception is instituted to that portion of said report 
on page 1 at the beginning of paragraph 2 which states the 
weight of each capsule involved to be 10 grains. As a mat¬ 
ter of fact, there is not a particle of evidence to be found 
anywhere in the record indicating the weight of said cap¬ 
sules. 

EXCEPTION 111 

Exception is taken to that statement on page 2 of said 
report, paragraph 5, subparagraph (a), which states that 
one of the osteopathic doctors who testified for the re¬ 
spondent has been specializing in treating arthritis. By 
reference to those portions of the record cited in support 
of that statement, namely, pages 50-51, 57-58, and 71-72, 
it will be observed that there is no testimony reveal- 
349 ing that said witness is or has been a specialist in 
arthritis. The most that can be said for him is that 
in his regular and general practice of osteopathy he treated 
patients with troubles which he diagnosed as arthritis, and 
that he was especially interested in the treatment of ar¬ 
thritis, but he did not say that he specialized therein. 

EXCEPTION IV 

Exception is taken to that, portion of said report on page 
3, paragraph 5, subparagraph (c), wherein it is stated that 
the medical doctors testifying in support of the allegations 
of the complaint said, “the theory that arthritis is caused 
by toxins absorbed in the intestinal tract once accepted 
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by some men in regard to one type of arthritis was ex¬ 
ploded by experience and research, went out of style twenty 
years ago, and is not now given much serious considera¬ 
tion except in the one type of arthritis that accompanies 
certain dysenteries.” As a matter of fact, the medical 
doctors testifying on that point, did not make any excep¬ 
tion in cases of arthritis accompanying dysentery, but 
pointedly testified that said theory has been abandoned 
in toto. This is disclosed by reference to the very pages 
of that record cited in said report, namely, 105, 132, 
138. 

EXCEPTION V 

Exception is taken to that portion of said report on 

page 3, paragraph 5, subparagraph (c), which states 

that “the theorv that rheumatic diseases were caused 

•> 

by excess acidity in the body has also been discarded 
except possibly by a very few doctors.” The truth is that 
the testimony of the doctors on said point makes no ex¬ 
ception to the showing that said theory has been dis¬ 
carded by the medical profession, and the statement in said 
report that said theory lias been discarded, “except pos- 
siblv bv a verv few doctors”, is inaccurate, for the reason 
assigned above, all of which will be verified by reference 
to the pages of the record cited in said report, namely 111, 
138, 142. 

Respectfully submitted, 

R. P. BELLINGER, 
Trial Attorney. 

March 7, 1942. 

RPB :LG 


235 


UNITED STATES OF AMERICA 
Before Federal Trade Commission 


In tlie Matter 
of 

J. E. TODD, INC., a corporation. 


Docket No. 4549 


351 Trial Examiner’s Supplemental Report on Evidence 
Taken on February 2,1943, Pursuant to 
Order of June 29, 1942. 


John W. Addison—Trial Examiner. 

R. P. Bellinger—for Federal Trade Commission. 

Nash & Donnelly, 730 15th Street, N. W., Washington, 
D. C.—for respondent. 

1. Respondent on July 23, 1942, in response to mail or¬ 
der for two boxes of capsules from C. R. Moore, said it did 
not sell less than a 100 day supply which was ten dollars 
(C. E. 18, also see C. E. 22, 31). 

2. Respondent, to fill a revised order sent 100 day sup¬ 
ply of Todd’s capsules in 6 boxes—1 orange, 2 green and 
3 yellow (Tr. 183-4; C. E. 25-30). 

3. Analysis showed content of capsules as given in this 
table: 


Contents of Capsules in Boxes Colored 
Orange Green Yellow 

% g/c» % g/C* % g/c* 


Average weight per cap¬ 
sule . .677 .668 .534 

Ether extract (resins, 


etc.) . 

.12.8 

.086 

16.3 

.112 

28.5 

.152 

Calcium carbonate .... 

.16.0 

.109 

20.2 

.135 

30.8 

.165 

Magnesium oxide . 

CO 

• 

o 

.005 

1.1 

.007 

2.1 

.011 

Sodium bicarbonate ... 

.39.5 

.267 

30.5 

.204 

21.6 

.115 

Silica . 

.28.8 

.195 

28.9 

.194 

8.1 

.043 

Iron . 

. 0.4 

.003 

0.5 

.004 

0.4 

.002 


♦Grams per capsule 
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Aluminum and phosphorus present in very small amounts. 
The average weights, expressed in grains, are approximate¬ 
ly 10.45, 10.31 and 8.23, respectively. The analyst could 
not find olibanum as such in the capsules. True oli- 
352 banum is about 20% gum and does not give a positive 
test for rosin. The capsules contained not more than 
traces of gum and the resins found gave a positive test for 
rosin. It appeared to the analyst that the olibanum claimed 
for the capsules was a substitute for an imitation olibanum 
or was olibanum mixed with some foreign substance (C. E. 
36, Tr. 200-210). 

4. Bacteriological, examination of the capsules (C. E. 
37; Tr. 217-21) shows that the contents of each type cap¬ 
sule diluted with sterile broth supports bacterial growth, 
and that, diluted with a third of an ounce of sterile phy¬ 
siological salt solution and incubated for three days at the 
temperature of the human body, the bacterial count per 
capsule is 1,100, 2S,000 and 42,000 respectively for cap¬ 
sules from the orange, green and yellow boxes. 

5. None of the capsules, according to the examination, 
is germicidal to staphylococcus aureus in 18 hours when di¬ 
luted with an eight ounce glass of water. Capsules from the 
orange and green boxes diluted with a sixth of an ounce 
of water, though failing to kill this germ in 15 minutes, 
do kill it in 18 hours; though capsules from the yellow 
box do not kill it in 18 hours. None of the capsules in¬ 
cubated for 48 hours at body temperature, under the F. D. 
A. Agar Plate Method inhibited the growth of this germ 
though the capsules from the orange box did slightly in¬ 
hibit the growth of escherichia coli and of pseudomonas 
aeruginosa. Capsules from green box slightly inhibited 
the growth of one (escherichia coli) of the three germs but 
did not inhibit the growth of the other two. Capsules from 
yellow boxes did not inhibit the growth of any of the three 
organisms. 


6. A doctor of medicine, specializing in clinical patholo¬ 
gy and pathology for 27 years, and teaching subjects hav¬ 
ing to do with diabetes melitis in the medical school of 
Georgetown University says (Tr. 232-45) the normal num¬ 
ber of white corpuscles in a cubic centimeter of blood ranges 
from a minimum of 5,000 to 0,000 to a maximum of 9,000 
to 10,000. An increase of from 2,500 to 3,000 per cubic cen¬ 
timeter does not indicate beneficial effect in neuritis, ar¬ 
thritis or rheumatism. Such variation is expected in nor¬ 
mal individuals. In a preparation with content and prop¬ 
erties described in paragraphs 3, 4 and 5 above, the resin¬ 
ous material does not have any particular effect on the 
white blood cells of a person taking one capsule in a glass 
of water three times a day, unless the individual is sensi¬ 
tive to the particular product. If given in large enough 
doses this material might have some effect in stimulating 
the production of organisms of the body to increase the 
white blood cells, but the capsules contain no other mate¬ 
rial capable of producing this effect or of increasing white 
blood cells (Tr. 238). The capsules so taken would 
353 not count as an acceptable treatment for neuritis, 
arthritis or rheumatism. None of the ingredients of 
the capsules would be exactly antiseptic. The ingredients 
in sufficient concentration would be bacteriacidal and in¬ 
hibit growth. They are not sufficient to remove or destroy 
toxins in the gastrointestinal tract nor to enable the body 
to overcome neuritis, arthritic and rheumatic conditions. 
Deposits of uric acid in the joints are a cause of arthritis in 
probably not over one per cent or less of the cases. The 
capsules would not be a competent remedy for this type of 
arthritis nor would they be beneficial in treating arthritis 
accompanied by any type of dysentery. No ingredient in 
the capsules would be effective nor have any therapeutic 
value in treating arthritis, neuritis and rheumatism. The 
capsules have no therapeutic value whatever except a mild 
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laxative and anti-acid action. The doctor belongs to some 
scientific or medical societies and attends their meetings. 
He knows of no one who has views at variance with those 
expressed by him. 

Respectfully submitted, 

JOHN W. ADDISON, 

Trial Ex-aminer. 

March 12, 1943 

Note: The Trial Examiner’s report is not a report or 
finding of the Commission. Such report is advis¬ 
ory only, and is not binding upon the Commission. 
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A1 IN THE UNITED STATES COURT OF APPEALS 
For the District of Columbia 


J. E. TODD, INC., a corporation, 
3167 Delaware Avenue, Ken- 
more, New York, 

Petitioner, 
v. 

FEDERAL TRADE COMMIS¬ 
SION, 

Respondent. 


Petition for Review of Order of the 
Federal Trade Commission. 


To the Honorable, The Justices of the United States Court 
of Appeals for the District of Columbia: 

Your petitioner, J. E. Todd, Inc., a corporation organ¬ 
ized, existing and doing business under and by virtue of the 
laws of the State of New York, with its principal place of 
business located at 3167 Delaware Avenue, Kenmore, New 


York, respectfully presents its petition for a review of the 
order of the Federal Trade Commission bearing date of 
July 27, 1943, Docket No. 4549, wherein petitioners were 
ordered to cease and desist from certain practices allegedly 
in violation of the Federal Trade Commission Act of 1914 
as amended March 21, 1938 (38 Stat. 717; Title 15 U. S. 
C. A., Section 41 at saq., 52 Stat. Ill). 

This petition is filed in this Court pursuant to Section 
5(c) of the Act of March 21, 1938 (52 Stat. Ill, Title 15 
U. S. C. A., Section 45) (the said order being attached to 
and made a part of a so-called finding of fact and conclu¬ 
sion that petitioner was engaged in the sale of certain ar¬ 
ticles of merchandise in commerce among and between the 
various states of the United States and in the District of 
Columbia) and in connection therewith petitioner re- 
A2 spectfullv represents as follows: 

That the said order of the Federal Trade Com¬ 
mission is not supported by or based upon any substantial, 
credible evidence, and the issuance thereof was and is an 
arbitrary and capricious action in deprivation of petition¬ 
er’s right and guaranties to due process of law under tlie 
Fifth Amendment to the Constitution of the United States. 

THEREFORE YOUR PETITIONER PRAYS: 

That the aforesaid order of the Federal Trade Commis¬ 
sion be reviewed by this Honorable Court, that upon such 
review the said Cease and Desist Order of the Federal 
Trade Commission entered in their Docket No. 4101 against 
petitioner, be set aside or modified in whole or in part. 

And for such other and further relief as to the Court 
may seem meet and just. 

J. E. TODD, INC., a corporation 
By J. E. Tot>t>, Prrsddant 

(Seal) 
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Nash & Donnelly, 

By John A. Nash, 
Horace J. Donnelly, 
Counsel for Petitioner, 
730-15th Street, N. W., 
Washington, D. C. 


State of New York, 

County of Erie. 

J. E. TODD, being first duly sworn upon oath, deposes 
and says that he is President of the corporation-petitioner 
named in the foregoing petition; that he has read same and 
knows the contents thereof and as to the matters and things 
stated therein he believes same to be true. 

J. E. TODD. 

Subscribed and sworn to before me, 
this 22 day of September, 1943. 

George P. Tolsma, 

Notary Public. 

Filed September 24th, 1943. 
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• hllf |tl|«< t..«fa I 

Evening Sund*> 


f 7 ton t'4 

| I •* M».t 

! 

11. Dail) avrragt* unpaid distribution 

Arrears 0\«*r Him* Months . 

Short Term SubwupUons in Arrears 
Ctedit Subscriptions in Arrears . j.. . 

Total Arrears 

Service Copies. Local Advs. Employe*, etc 
Adv»f Agencies. Complimentary. Samples, etc 

_ Total Arrears. Service Copies, etc 

12. (a) Territory included in City Zone in Paragraph I: 

O'Iiumh of reverse tide > 

12. <b) Description of area ic eight largest towns In Retail Trading Zone in Par. 8: 

* See explanation in second column pf reverie aide.) 

IX Prices: 

(a) Baste By Moil By Carrier 


527 

329 

3.1)44 

111 

4.171 

440 


i See explnwat••»*» •" aecond 


Single 


Prim: 

1 Vr. « Mos 

3 Mos. 

• Mo. 

1 Yr. * Mon. 

3 Mos. 

1 Mo. 

1 Wk. 

K. X S. 

$1100 $f. 50 

S3 

$1 10 

$1300 $650 

$3 

$1 10 

25c 

K. «*rl> 

!> U0 4 50 

2 - 

75c 

•*00 4An 

225 

75c 

lhc 

S. Mil) 

5 20 2 00 

1.50 

50c 

5 20 2«i 

1 50 

50c 

10c 


3c 

10c 


BUFFALO, N. Y. 

TIMES 

ANALYSIS or CARRIER a MAIL SUBSCRIPTION SALKS (New A XnvHall 
For Period Slalrd in Paragraph C. 

15. PREMIL'M, COMBINATION A SPECIAL OFFERS: 

Term Ordrrrd Misr. 

(See Par. 2S far exylaiwitiiiii* o/ offer, , | Mo. 3 Mox. t. Mns. t Yr. Periods 


(t) With premiam it ipnlal often, 

(b) With premium It combination with 
outside publications . .. 


(c) With premium only . 

(d) In combination with outside publicL O 

lions only . S 1"' 


(e) Special reduced prices . 

(0 Inducements not listed above or below 

E None None None Nt*:"* IIW 

TotalS N**tM* N..ie 1’IS 


RKTAtl TRADING ZONE 


Dealers & Carriers not filing lists 


with publisher . 

n.4::7 

12.9S2 

Mail Subscriptions 

29 

4 

Total Retail Trading Zone 

8.4GG 

12.980 

( Population (IftW Onvu'1 4»l !li<* ) 

Total City & Retail Trading 

57.771 

56.692 

(Population (1030CVnsuft) 1.013 WS ) 

ALL OTHER 

Dealers & Carriers . 

2.607 

11 046 

Mail Subscriptions. 

116 

91 

Total “All Other” 

2.72:; 

11.107 

TOTAL NET PAID excl. Bulk 

C* 19 • 

67.S29 

(For bulk sates, see Tar. IOi 

AVERAGES BY UUARTERS: 

Oct. I to Dec 31. 193X 

00.451 

07.S2I 

Jan. 1 to March 31. 1939 


b: j»3; 


(;.» includes l-ridulr isliti»:i. Sec Pat- !• and IS 


3. Net press run b> editions it lime a! issue: (Three figuret include ipoiled in distri 
button, free eojnei, iinatld <S nthtirenre,.) 

Evening March 9. 1939 Sunday. March 12.1)39 


Kdition 

Hour CofMC* Hour 

Copies 

Day 

Hour 

Copir 

I-. 

1«» ?l 

AM 

8.351 

SAT 

7:30 PM 

5,757 

^ • 

ii i; 

AM 

22)23 

SAT 

9 59 FM 

1.641 


11 55 

AM 

7.792 

SAT 

n :h FM 

lM.l»7t» 

*, 

i :»>* 

I'M 

32J25:; 

SUN 

1258 AM 

45.051 

-V.* 

:• f*4 

FM 

9.792 




I.’*- 

4 

PM 

lti.842 




i ola.tr 




TUK 

9 00 AM 

J* (412 


F'.i cMnanatMin regard.m* Pivii it.uti.ai m*c Far 28. 


10. Daily average bulk sales in alt (ones: jr v ,,„ m g ,40 Sunday. 3o) 

K. pits. 1 !.: copies >«.M In lovat .tubs, hotels, bustnw concern* and railroads fur 
, It:.in ttau>. lu.d dining car., distribution being made by the purchasers. 


(I>) Basic price la R.F.O. subscribers: Evening and Sunday same as by mail in 
F-.: 13:a> Evening only I year SfiOC. 6 months $300. 3 months S* SC. 1 month 50c. 
Sunday only same as by mail ir Par. 13(a). 

(ci Basic price by carrier outside etly rone: Same as by carrier in Par. 13(a). 

(d> Basic price to motor route subscribers: Same as in Par. 13(a) 

(e) Special reduced prices: None. 

(f) Trices higher than basic: None. 

(g) Prices lower than basic: None. 

14. (a) Were returns accepted or allowances made far undelivered, left aver it unsold 

copies'* 

C;ty tit‘rtf Yes: Retail Trading Zone, Yes; “All other." Yes. 

tl>) Were these deducted from gross draw, so that only net paid is shown in Par. K7 

Yes 



We hereby make aath it say that all statements set forth in this Statement are true. 

KARL BUKIJ. EARL CAINES 

('■irublH'ii Manager Business Manager 

So'rsoiU-d A sworn tv before me this 19th day of April, -1)39. 

ARTHUR G. HERR 

M\ commission expires March, 1940. Notary Public 

/l 


1C CLUBS: Term Ordered Mi.sc. 

(See Par. 21 for explanation* 0 / offer* ) I Mo. 3 Mon. t Mos. 1 Yr. Periods 

Subscriptions obtained by aolicitors not 
part of publishers organisation under 
plan of adiriii specified reward for 

specified number of subscriptions None Norn N■■: N • N- '■>' 

17. CONTESTS INVOLVING SUBSCRIPTION CONTRACT: 

Term Ordered Mwc. 

(See Par. 2S for explanations 0 / contests.) I Mo. 3 Mos. $ Mos. t Yr. Periods 


Type 1: Subscriptions produced 

(Note: Winner in this type if determined by NUMBER of point, /or .ub*eriptions 
produced./ 

Type 2: Subscriptions produced 

, v ; : 

(a) Single subscriptions (see note) 

(b) Additional subscriptions (see note) 

(Note: Delermirmfu/n of winner in this type does not depend oh number of subscrip. 
tu>ns produced, but SIZE of PRIZE does so depend. Opposite (a) it given number of 
subscriptions produced by contestants irho tent in only one subscription: opposite •b) 
is given number produced by tho*e endeavoring to qualify for pn:e uf increased 
value.) 

Type 3: Subscriptions produced by any 
contest having circulation tie-up not 
covered by Types I it 2 

Total None None N"?)C N- Nr'ie 

1C COUPON CONTESTS NOT INVOLVING SUBSCRIPTION CONTRACT: 

(Note- A$ no miburription contract in required no figure 1 can 6c piren.) (S ••• Pi rtt- 
graph 28 for explanations of cvntewt • ) 

Were contests used in which greatest number of coupons clipped from paper was the 
factor in determining the winner (popularity contest)? . No 


a A 446 

1A 


301 








V • 


BUFFALO, N. Y. 
TIMES 


(b) Number of renewal subscriptions in connection with which incur-1 
ance policies have been purchased by subscriber.j 

Typo 3: Number of insurance policies sold without requiring subscription 

contract (number o/ policies issued; not number of tubtenptront) None 

2», 21 di 23. (See Note Par. 23) 


238 


10, INSURANCE: (St* Paragraph 23 for explanations of offert.) 

Typo I: (a) Number of new subscriptions on which publisher has given free 

insurance policies . None 

(b) Number of renewal subscriptions on which publisher has giv en 

free insurance policies . None 

Type 2: (a) Number of new subscriptions in conneciion with which insurance) 
policies have been purchased by subscriber.i 


12. (a) Territory included in City Zone in Paragraph 8: 

All that within the corporate limits of Buffalo. N. Y., plus Sggcrtsvillc, Lackawanna. 
Kenmore and Snyder. N. Y. 

12. (b) Description of area & eight largest towns in Retail Trading Zone in Par. 8: 
Extends as follows: On the northeast from Carlton Station south to A'bion and 
Batavia, thence southeast to Warsaw and Silver Springs, thence southwest to 
Dele van and Cattaraugus, thence west to Dunkirk and is bounded on the west by 
Lake Eric and Niagara River and on the north by Lake Ontario and includes 
all intervening points excepting those included in city zone. 


Niagara Falls Lockport 
Tonawanda and Lancaster 
North Tonawanda 


Batavia 

Depew 


Dunkirk 

Medina 


23. ARREARS as at March 31, 1939: 

City Z one 

_ _ • Total_ 

Arrears under 3 months .. ’ I None 

24, 25. 2C 4 27. (See Note Par. 23) 


»— 11 Trading Zone | All Other 
_ Dealers ; Mail Dealers ; Mall 

None | None | None 1 None 


2*. EXPLANATORY: 

NOTE —Ceps us paragraph numbers ht the form art due to two causes.- (1) desir¬ 
ability of retaining familiar paragraph designations repardlet* of the dropping of ob¬ 
solete paragraphs as revisions have been made during the count of ytan; (2) co¬ 
ordinating of similar paragraphs in the various types of Publisher's Statement form*. 

Paragraph 8: 

Evening Issue: 

First Edition: 

For distribution through dealers and street vendors in city zone, retail trad in 2 
xoii; and all other zone. 

Second Edition: 

For distribution '.hr-ugh dealers ar.d street vendors in city zone, retail trading 
•or'- ; r! a" < :h?r zone. 

Third. Fourth and fifth Editions: 

For •vnetal distribution in the city zone and through dealers and to mail subscribers 
in retail trading zone and all other zone. 

Sixth Edition: 

For general distribution in city zone, retail trading zone and all other zone, and to 
mail subscribers not served with preceding editions. 

All editions cunt ait of same number of pages and carry all advertising scheduled for 
the day. except when copy is received too late for insertion in the early edit-on*, it is 
inserted in the corresponding editions of the following day 
Sunday Issue: 

First Edition: 

For Saturday night sales through dealer* end street vendors in city sane and 
through some dealer* in retail trading zone and all other sons which cannot be 
reached with later editions. 

Second Edition: 

For distribution through dealers and through street vendors in city zone and all 
other zone. 

Third end Fourth Editions: 

For general distribution in city zone, retail Wading sene and all other zone and to 
mail subscribers. 

These editions consist of the same number of pages ana carry all advertising received 
up to time of going to press, copy received too ldte for insertion in early editions being 
inserted in corresponding editions of following 9unday if requested. 

P i i lstr Edition: 

Going to press 9:00 A. M. second Tuesday preceding date of issue, diners from 
regular editions in that it consists of smaller number of pages. This edition Is for 
distribution through dealers in Canada. New York. Pennsylvania and points that 
cannot be reached in time for Sunday Morning delivery with tegular 
This edition carries all national advertising r eoa i vad up to time of going W pram, which 
to requested to be inserted. Any advertising omitted is carried in corresponding edition 
the following Sunday. 


28. EXPLANATORY: (continued) 

J1 

A Camera Contest was employed from November 28, 1938 to December 11. 1938. in 
7.5 which the first prize was $23 00 and the other prizes were 25 pairs of tickets to 

local theaters. These prizes were awarded to contestants submitting correct or 
nearest correct answers of 14 familiar, every day objects photographically enlarged, 
one picture appearing daily for two weeks. Contestants to include with their entries 
in SO words or less how they would dispose of the prize money. Entries to be rc- 
i _ ceived in this office not later than midnight of the second day after publication of 

jJ the last contest picture. 

JT A Camera Conust waa employed from Jan. 9. 1939 to Feb. 19, 1939 in which 119 
cash priles ranging from $100.00 to $1.00 totaling $S00.00. were offered to contestants 
submitting the correct or nearest correct solutions to 42 photographically enlarged 
pictures of familiar objects appearing in this publication. Contestants were to sub¬ 
mit answers to the entire series of numbered photographs all at one time not later 
than midnight of the sixth day after publication of the final photograph. 


Paragraph 15(d): 

During this period, subscribers receiving this publication through carrier delivery, 
who paid a registration fee of 23c at the time of order and thereafter paid 23c 
weekly for the Evening only and 30c weekly for the Evening and Sunday and agree¬ 
ing to subscribe to this publicatum for 40 weeks or more, were given their choice 
of three magazines from a selection of twenty six magazines. 

Paragraph 11: 

A $10,000.00 Accident Insurance Policy was sold as a service to subscribers in 
connection with n one-veer subscription for Sc per week in addition to the basic 
subscription price to Dec. 31, 1938, thereafter The Buffalo Times discontinued 
issuing and renewing insurance policies. 
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17th, 1939. 


::cho, the Company has nailedApproximately 50 copies 
of each to persons Inquiring for information respecting 
tie capsules. 


3. Attached hereto and narked 3xhibit "D" 
Is a fora letter and Exhibit "E", a circular nailed 
by It to persons making inquiries respecting Todd's 
capsules. 


4. Attaohed hereto and marked Exhibit "7" 
and "0", are copies of testimonials of Mrs. Joseph C. 
Ledvrtn and Joseph Kenney. Two photographs of the 
writer of Exhibit "F" and three photographs of the 
writer of Exhibit W D W are attached to testimonials 
respectively. Copies of these testimonials and photos 
are*nailed to persons requesting inquiries as to Todd's 
caosule3. 


5. A list of all publications in which the 
advertisement. Exhibit "A", is Inserted, is: 


The Buffalo Tines Co., Ino. 
Kenmore press 
Courier-Express 
The Echo 

Victorian Magazine 

The Anherst Bee Co. 

Amerlkal Mepszava 
(American Hungarian Paper) 
Branoh Manager-Jos. HOrosoky 

Our Sunday Visitor Ino. 

Jest Side Journal 

The Laokawanna Leader 

The Automobile Club of 
Buffalo 


193-195 Main St., 
Buffalo, N. 7. 

339 Trexaont Are., 
Kenmore, N.T. 

787 Main St., 
Buffalo, N. Y. 

564 Dodge St., 
Buffalo, N. Y. 

781 Ridge Rd., 
Laokatranna, IT. Y. 
Villiamsviiie, N. Y 
5562 Main St. 


• » 


432 Dearborn 3t., 
Buffalo, H. Y. 
Huntington, Ina. 
380 West Are., 
Buffalo, K. Y* 
738 Ridge Rd., 
Laokawanna, H. Y. 

Hotel Lafayette, 
Buffalo, S. Y. 


8 
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August 17th, 1939 
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are hand filled hy a lioensed pharmaeist. Advertising 
agencies have not been employed for a period of approxi¬ 
mately six year*. It has no contracts for advertising. 

11. The sale and distribution of capsules 
are made dlreotly to consumers in all parts of the United 
States. A feu of our customers who have been benefited 
by the use of our capsules buy sane at wholesale prloe and 
sell to their friends. Two-thirds of our sales are 
wholesale at £6.00 for one hundred days period use. 

Respectfully submitted. 


J. X. TODD, BTC. _ 


' inn, ' 
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24S 

Appellant's Exhibit No. 4. 

‘ ‘ Directions 

Adults: One Capsule three times a day with glass of 
water. 


(Detainer) 
















This graph illustrate* how 
tho solus of Todd's CopsuWs 
hov* grown in oight yoors. 
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Todd’s Capsules 
are being used 
from coast to coast 


J. E. TODD, Inc, Solo Manufacturers 
3167 Delaware Avenue. Kc nm orc. N. Y. 
Nw! Day. Jtte. 6057 Nig*/, U*. «« 
District Agent 


INFORMATION 

0 ODD'S CAPSULES arc compounded 
according to the prescnptxxi of an 
English physK-ian, evolved by him some 
fifty years ago. The prescription is retained 
by us as a secret formula. The capsules arc' 
designed and used for the purpose of allevi¬ 
ating the pain occurring in such maladies as 
Rheumatism, Arthritis, Neuritis and the 
like. No immediate relief is given by their 
use. Favorable result* are not expected 
until they have been used for one hundred 
days; and in stubborn and exaggerated caste, . 
longer use is necessary. 

Todd's Capsules are sold direct—and arc 
prepared in our own laboratory under the . 
supervision of licensed pharmacies. TPfjjf 


J. E. TODD, Inc. 

S*U Mamufstttnri 

rFNMORE. N Y 

WHY MR. TODD PLACED 
TODD’S CAPSULES ON 
THE MARKET 

p OR many years, while in another 
business, Mr. Todd was contin¬ 
ually meeting people afflicted with the 
aforementioned diseases: and knowing 
what these capsules had done for his 
friends in England, he engaged a 
Pharmacist to make some up for him 
He was able in this way to help hun¬ 
dreds of people who had heretofore 
been unable to get any relief. The 
good news soon spread and Mr. Todd 


cooUin_no narcotics, opiates, 
ocherharmful drugs. The pric 
died day treatment is $10.00 p 


boratory under the '"^y. 'found it necessary to start a company. 

pharmacAts. ^J^ith the aid of a few friends, one of 

jpiatet, -«a|cohol 7*0 ^ . «? in whnm i« rfw Pharmacist, he organized 


We will be very pleased to furnish you 
with names of people who have taken our 
capsules, so that you can write them and 
learn what wonderful results they have 
obtained. I 


lates, -ajcohol ofi?«?whom is the Pharma 
: price ofVlmn , *0 £. Torso. INC. 

1001 "'■* . . 


( The capsules have now become 
worn known and the company is in 
receipt of hundreds of letters from 
grateful people who say they cannot 
praise them enough. 
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J. E. TODD, INCORPORATED 

SOLE PROPRIETORS A MANUFA<~7 JRERS OF 

Todd’s Capsules 

to ■O.IKVB THE MM IN MUCH KALUNM A* 
RHEUMATISM. ARTHKmS, NEURITIS AND THE UKI 
31*7 DELAWARE AVE. 

KENMORE. NEW YORK 


r c 


Thank you for your Inquiry regarding our Capsules. 
They are taken b -j people as old as years without any bad 
effects. You will notice most of these people have tried 
everything they heard of without help until they took our 


Capsules. 


The price la very reasonable as we ship you, post¬ 


paid, a 10J day treatment for *10, Just 10 cunts per day. 

"Don't put off, send today and prove for yourself 
that TODD'S CAPSULES are what you have been anxiously waiting 
for. Please use the stamped envelope enclosed for you. 

^ Yours very sincerely 

J. E. TODD INCORPORATED 


OkStl 


J. S. Tbdd 


rODD INCORPORATED 




4 -^ 
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THIS FOLDER MAY PROVE 


A MESSAGE 



TO THOSE WITH RHEUMATIC ARTHRITIS OR NEURITIS DISTRESS WHO MAY POSSIBLY FIND BLESSED RELIEF AT LAST 
No doctor knows positively in advance whether or not his But in view of what we consider to be the most amazing array make m 

. 4 

i* • _I • _ ll. __L?-A__ _ 



WITH TODD'S CAPSULES! 


■ i • 

prescription for these conditions will surely succeed. So 


, -auiciy autteea. oo witti of testimony ever printed in th *5 world's entire history of 

I odd's Capsules, you don’t know, neither do we if your form of * 1 '* * - ~ J l - 

Rheumatism or Arthritis is of such a nature as will be amenable 
fo relief by Todd’s Capsules. 


com- 


• WMfl y V » w * ^ * »* » » W w WWW » • ■ » w wwwwwww J — —- 

mercial medicines, we simply and solely represent Todd's Cap¬ 
sules as worthy of a trial for 100 days, by those who have tried 
doctors, hospitals and other methods without satisfact 

_ i— 


ion. 


i 

Rheumatism is a vague term used by lay- 
i?n to signify any painful condition of the 
anes, joints, muscles or nerves. Arthritis 
a general term given to acute, sub-acute, 
chronic inflammation of tissues around 
id m one or more joints. It may be due 
* various causes, including micro-organ- 
ms, metabolic disturbances, faulty posture 
trauma. Neuritis is a rterve inflamma- 
on or irritation characterized by pain. It 
ay be due to many and varied causes in- 
uding toxic disturbances. Vitamin B de- 
-iency, trauma and pressure. 

But Medical Science is still much in the 
»rk as to the complexities of causations, 
uch is as yet obscure, and were it not, 
ere everything understood, then doctors 
ould seldom fail to bring relief. 

APPARENTLY from their composition, 
would seem that Todd's Capsules have a 
tal therapeutic value limited to that of an 
kali capable of decreasing gastro-hyper- 
idity, and possibly having a small amount 


A BRIEF DISCUSSION 

NO™:NO'VN AS TO WHY TODD’S CAP- WISH THE INFERENCE DRAWN THAT 
iMiliJJr £o B -?? UGHT FOR ™ SUCH EVERY USER WILL OBTAIN THE SAM 
AMAZING REPORTS OF RELIEF FROM oF<ilIlTS AS REPORTED BY 

2 ppIIpn^, W , Re ** rdle “ " «“ MONY forth. JLmn th.t. wUhin. 

limited therapeutic effects perfectly honest in the matter, we 
of Todd s Capsules, the bold fact remains ? hc re never was, a medicine yet, nor » Y 

that mAnv npnnl. ..._,, lncrc » . . i u _,L.f n*ver OBCe 


7? . o v^suies, tne bold fact remains 
that many people are continually reporting 
satisfactory relief after trying and trying 
for years with other methods and treat, 
ments without avail! Since so much is as 

yet unknown in Medical Science about pri- p , Y RY TESTIMONY and T«t 
m.ry and *cond«ry «u»tiv. factor of wnBD OTHERWISE, IS THAT IN YOUR 
the,e distressing conditions, it possibly rno « IEF THE ACCLAIM 

might be that decreasing ga.tro-hyperacid* SEAR ££-^^nniyS CAPSULES MAY 
ity for a period of time, may. in th.prc.nt ACCORDED TODD S CAPbUl-« p0R 
obscurity causative factors and th.Tr alle- JUSTIFY YOUR TRIAL FOR TH 
viation, be instrumental in bringing such A PERIOD OF 100 DAYS, 
report of true relief. * -— lNY 


diere never° was a medicine yet. nor any 
doctor for that! nutter, that new «»« 
failed, owing to fadorsbeyond WE 

of a medicine to alleviate. ALL tH*' 

WISH TO REPRESENT. CONVEY OR ^ 
PLY by TESTIMONY jmd THE PRIN 


WE 


---- vniivinx 5 UCI 1 /l a ^ 

t of true relief. . _ nCV FR HAD A RECORD OF ANY 

IMPLY N 0 Iv W,SH TO REPRESENT harm resulting ; r °” ri t 0 ° d D o| ?| A me U aND 
]MrLY BY TESTIMONI ai c r\x> TAKEN FOR SUCH l PER»OU peeord of » ny 

LONOER. A..d we h•** ***** . * t . digestive 
■_ C. , the of the a I 


We make no claims, we simply offer you the same Todd s 
Capsules that were used by those whose most amazing reports 
appear on both sides of this sheet. And we have a right to print 
honest testimony, which right can be upheld by high courts ot 
justice. The price of Todd's Capsules is $10.00 for 100 days 
supply. Use order blank below if we have no representative 

in your locality. 

GOOD - NEWS 

travels 

nvutr.lin in tim« lK. d j*|**™E*SYMPTOM™OF FAST! 

SF™!'SYSTEM^?'WOULD SEEM FRO^aS This gr.pK iKows Ko- 

SEASONAL ONSETS OR OTH CE aSES We 
TINU1NC WHEN ALL DISTRESS CEASE.* 

ask our Medical Commentators to he 

fie thoroughly, end not take * 4 digestive 

matter of neutralist,on of • t f 0 ™* C “;*hy P eri C idity 
action, while the symptoms of gstr.c nype 

exist in the system. „. — «.w«-v-c 

SUCH AN AMAZING ARRAY OF REPORTS 
CONTINUALLY COMiNG TO US FULLY JUSTI 
FIES. BY ALL THAT IS MORALLY RIGHT THE 
SALE OF TODD’S CAPSULES TO THE AMER 
ICAN PUBLIC! Todd’s Captules are compound* 
by a skilled registered pharmacist in our premise^ 

Th* illustration to the right •hows f*OOD 

f" d ./, 0 zr. T c 0 t d A ND EVERY RELIEV- 


In fen 


rxtmded period of time. BUT ALL IS TIONED CONDITIONS. 


NOT tinued u»e of come *n«cid products may tend to PUSHED FOR HIM OR FOR HER. 


NOTE: We do not consider it any discredit to Physi¬ 
cians, because our purchasers who had received such good 
results as they report, had little if any success, in cases, 
after trying physicians and hospitals. Rheumatism and 
Arthritis, Neuritis, etc., are conditions which are still ob¬ 
scure to a large degree to Medical Science. We prefer 
that each purchaser should have previously, at one time 
or another, first consulted a physician. 

Now and then we receive a testimonial stating that 
their physician recommended Todd’s Capsules, hut this 


TESTIMONIALS 

is not usual, for the reason that up to now Todd's Cap¬ 
sules had not been we'l known to tht general public over 
the Nation. , 

NOTE THAT THE TESTIMONIALS ARE NUMBERED. 
WE WILL SEND YOU THE NAME AND ADDRESS OF 
ANY TESTIMONIAL WRITER ON REQUEST. SIMPLY 
MENTION THE NUMBER OF THE TESTIMONIAL. 
THE REASON WE DO NOT PRINT FULL NAMES AND 
ADDRFSSFS IS THAT IF WE DIDTHEY WOULD RE¬ 


CEIVE SO MANY LETTERS OF INQUIRY AS WOULD 
IMPOSE A SERIOUS BURDEN ON THESE TESTIMON¬ 
IAL WRITERS TO ANSWER THEM ALL. We do not 
wish to place our satisfied users under such a task of daily 
answering letters, many of which might not even enclose 
a stamp for reply. We reduce this burden on our satisfied 
purchasers whose reports are herewith printed, by not 
printing their names and addresses, but offering instead 
to send the name and address to anyone who may write 
in, giving the testimonial number. 


lIMTTTT 

J. E. TODD, INC. 

Sole Manufacturer* 

3167 Delaware Avenue. Kenmore, N. Y. 
Phones: Day, Riv. 6657; Night, Riv. 1658 

District Agent 


HOW MRS. LEDWIN LOOKED BEFORE 
TAKING TODD S CAPSULES 
Her t l*odi) 


MRS. LEDWIN AFTER TAKING 
TODD'S CAPSULES 
tSae L«tMr to Right ) 
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Dear Mr. Todd: 

^^have been a.n Arthriti* tuffertr for 
over sixteen (16) years, tome timos sot. 
being able to do my own Housework or 
even dress myself. 

I have done everything—vent to ounaor* 
out doctors, taken baths anc electric treat¬ 
ments. but to no avail. 

A few days ago a doctor friend recom¬ 
mended your Capsules to ny husband and 
I gave them a trial of app'oximately five 
months, not realizing the long standing of 
my illness and the slow acton of the Cap¬ 
sules, discontinued. , 

There was nothing left for me to do 
but start right over again going to differ-' 
ent doctors who called it ‘‘Chronic Arthri¬ 
tis'*—still getting no relief. 

Over a year ago I again began taking 
“Todd’s Capsules’* and today am able to 
do my own house work. At the time 1 
started taking these Capsules my weight 
was 118 lbs. and as my condition improved 
I gained 20 lbs. 

Different people that I met recently seem 
so surprised at my improve...*... «r«er k» 
ing the ailment so many years^^ I am. 

Sincerely yours, 

(Sgd.) Mrs. Joseph C. Ledwin (N. Y.) 


Mr Joseph Diven had this picture taken Mr Joseph Diven had this picture taken 
on;* month after taking TODD'S CAP- one year after other picture when he was 
SULES and was able to sit up for ten able to walk to work. ■ He has continued 
mie.ite*. with the capsules for five years. 




J. E. Tsdd, lac. 

Dear Sir:' Before 1 stsrted to take Todd's Cap¬ 
sules on Octobor 5, 1936, 1 had been afflicted with 
arthritis for over ten years, and 1 had visited a 
hospital two or three times every week (or such 
treatments as shots, medicines of various kinds, 
< nd electric treatments. 

After about 2 1 , years of these treatments at the 
hoapital I was advised by one of the doctors in the 
hospital that they could do nothing for me except 
to give me something to relieve the pain, and that 
I would gradually get stiller and stiller until 1 
would finally be unable to move at all. 

About one year later I started to take Todd's 
Capsules. At that time it was necessary for me 
to use two canes in order to get around the house, 
and when I sat down I could not bend my right 
knee, and when I tried to get out of the chair it 
would tako two or three minutes before I could get 
on my feet, and when I tried to walk I would 
tremble all over and was afrsid I was going to fall. 

I have been taking Todd’s Capsules for over two 
years, and now every dey that the weather is nice 
I go out for a walk, and I will walk anywhere from 
one to three miles. 

This improvement I owe entirely to Todd's Cap- 
rules and I wish to take this opportunity to thank 
you for the great results your capsules have ac¬ 
complished and I am glad te recommend them to 
anyone suffering with arthritis/T 

^ A. H. (N. Y.J 


AK . .s ! « j..' 

J. E. Todd, Inc. 

Dear Sirs: I am writing you to let you 
know that it has been years since I stopped 
taking your capsules for Arthritis, and that 
1 have not been to see a doctor during this 
period in regard to either my health or 
physical condition. 1 am enjoying good 
health and work every day and have done 
any kind of work to prove to myself that 
1 am in as good health as 1 hsve ever en¬ 
joyed. 

Hoping there are others who may be 
able to say the same after taking these Cap¬ 
sules, 1 can not say too muc(i for what the 
Capsules have done for me. 

Yours truly, 

A. W. H. (N. Y.) 

P. S. You may use this if you think it 
will help others to attain as good health 
as I have. 


If we have an agent in your lo¬ 
cality and his name and address ap¬ 
pears in space above, order from 
him. 

Otherwise use the order blank be¬ 
low, writing your name and address 
very plainly. 

Cut out entire order blank along 
dotted lines. 

Please write names and addresses 
of other sufferers if you know of any. 


ORDER BLANK 


J. E. TODD, Inc., 

3167 Delaware Avenue, 
Kenmore, N. Y. 


Date 


194 ... 


Enclosed find $10.00 for which please send me by return mail, postpaid, 100 days’ supply of Todd’s Capsules. 



LJ 



K 


REMEMBER 


Sincerely your*, 

(S|d.) Mr*. Joseph C. Ledwin (N. Y.) 


Mr Joseph Diven had this picture taken Mr Joseph Diven had this picture taken 
om . month after taking TODD’S CAP- one year after other picture when he was 
SULE5 and wa* able to *it up for ten able to walk to work. • He has continued 
| n .; Bllf , 4i with the capsules for (in years. 


(See Photo* to Left) 


Mr. J. E. Todd 
Ken more, N. Y. ; 


May 1, 1940. 


Dear Mr. Todd: I am answering 
your letter to let you know 1 re¬ 
ceived your very interesting letters. 

.1 

Also am glad to know others are 
being benefited by your medicine 
the same as 1 have been. Also am 
giving you permission to use my 
name and photos in the cause of 
humanity. I think we should all be 
happy to help. 

Thanking you again for all the 
favors. <- J. D. (Ohio) 


I 

f ;iv.>r,\ble results arc not to be expected until 
'I .dtl* Capsules have been used for one hundred 
£3 d.».> and in stubborn and exaggerated cases 

longer use may be necessary. 

00 Todd’s Capsules are sold direct—and are pre¬ 
pared in our own premises under the supervision 


of licensed pharmacist. They contain no narcotics, 
opiates, alcohol or other harmful drugs. The price 
of a hundred day treatment is $10.00 postpaid. 

We will be very pleased to furnish you with 
names of people who have taken our capsules, so 
that you can write them and learn what wonder¬ 
ful results they have obtained. 


J. E. TODD, Inc., 

3167 Delaware Avenue, 
Kenmore, N. Y. 


Date 


Enclosed find $10.00 for which please send me by return mail. 


• W V» 

Print Your Name here. 


postpaid, 100 day.- , uppIjr of Todd ,. 


Address. 


.Town. 


• —.. 


State 


HOW TO REMIT 

Send Postoffice or Express Money Order made out to J E To A A i n 

Order, are shipped same day received. CURRENCY IN REGKTERED* MvUI Ca * hicr * Check.) 

regard, sendmg currency i„ unregistered, ordinary mail, while i, ha, £e“ve ry «tdl hf° ® E SENT - A * 
to receive same safely when well sealed, f roro thw who find h * V * UiM 

because same cou d be lost or stolen in the mails before reAchinc procure a money order, yet 

sent at sender’s risk of loss. If possible remit by P. O. or Express " ° rdiDary """ ^ 

PLEASE DO US THIS FAVOR 

(YOUR NAME WILL NEVER BE MENTIONED) 

We are enabled to make our price this low l, r <«( w • .. . 

other Rheumatism, Arthritis or Neuritis sufferers We win" ot^T ^ nftmC * * iven us hy Purchasers—of 
literature. PleMe write only name, of actual sufferer, yoi ^ <>ur 


in your own or distant location. 


(Name and Address). 

' ....... 

| ...... 

(Name and Address). ..‘ ’ 1 ’ •:> 

(Name and Addrew)...:;. >N r AT,;.’ " * ° ° 

. : . ' 

(Name and Address). j. ; ji&f 


•j*ar 


available 

from the original bound vo|un)e 









Mr. Henney after 12 1 .2 Years of 
Treatment, Operations, Serums, 
Baths, Electricity, EtcL—Was 
Pronounced Hopeless 



MR. HENNEY AFTER TAKING 
TODD’S CAPSULES ABOUT 
10 MONTHS 



Mr. Henney After Taking Todd’s 
Capsules about 12 months. Now 
able to walk, drive bis car and earn 
a living for his wife and family. 




READ THIS LETTER 

(See Photograph to Left) 

Mr. John E. Todd 

3167 Delaware Ave. June 22, 1940 

Kenmore, N. Y. 

Dear Mr. Todd: 

This is to supplement my letter to you dated June 5th, 1935. 

Inasmuch as my improvement has continued over these years I feel that 
I again want to thank you and to have you know that I have enjoyed them 
and am exceedingly happy that I can work every day and drive my car 
many thousands of miles each year. Thbse years too have afforded me 
many, many pleasures and beautiful trips, among them a visit to the New 
York World's Fair. 

Besides, I have not missed working one day even through our extreme¬ 
ly hard and long winters. 

Again I say I am thankful and trust that other sufferers may grasp the 
vision from this letter and try Todd’s Capsules as I did. 

Sincerely yours, 

(Sgd.) Joseph Henney. 

(NOTE: Mr. Henney het now become one of our agents.) 


( 2 ) 

—Jnanawer to your letter regarding 
TodJT. C..p,uTe» Ih»yf onTy tne &tgt)es- rrcomimnd 
lor thru, for they have done more than the doctor, 
ccuid df», 

I h...e the deforming Arthritis. it atarted In the 
hr ,t fornts of my two fingers. The joints got large 
..nd started to get cracked so I went to very highly 
r>, ommende d doctor, he took blood pressure, blood 
tr.tc ,nd .Km not. then be advised shots of which 
1 l«wk SI OO worth and at seems I was not any better 
.o he told me he could do no more for me that I 
" .. , Ih * treatments that any arthritis patient 

could have so ! went home thinking they would 
help, just gave them time. 

Instead 1 felt myself getting worse. It got into 
all my joints then into my knees, so I could hardly 
yter sitting . little while then it 
started in my hips and even got into my jaws so one 
of our Auxiliary members advised me to take Todd’s 
Capsules so I thought give them a trial for I just 
Mt no doctor could help and now I am taking 
lh.»n two years thas month and am happy to say 
;.o ™°re trouble to date in my knee, or hip or “w 

£ na/lo h" fi"*rr. -nd I am 

-.uid no, i„ . . . 

thank, ,o Cod and Todd. Capsules. 


<«) 


d: j 1 presume you think I am un- 
|W*1 latter, program and clipping 


TODD’S CAPSULES. 

Mr. J. £. T«dd 
Kenasore, N. Y. 

Dosr Mr. Todd 

grateful for the ,w. *.n.i, ana caappang 

Irora the Buffalo Times you mailed August 8th but 
1 am thankful for them. 

1 kave never had to use crutches a*r been confined 
t° ay bed but have suffered for years with 
pain in my spine. ! have paid out hundreds of 
"•“f* *n doctor bills and drug bills also chiroprac. 
tors treatments. One used Xray. neurocalometer 
and adjustments, another used violet ray and col- 
onic treatments, all were of no avail. 

I did not know for years that I had arthritis in 
my spine. A year ago last April I was told that it 
w *» arthritis but that there was no cure for it. 

My daughter Mrs. K. M. H.. Santa Monica, Cal- 
Worms, recommended Todd’s Capsules as they had 
helped her fingers. 

I began using them at once and found great re- 
1 «**» omw. I have great faith in 

Todd’s Capsules and gladly recommend anyone suf¬ 
fering from Rheumatism, Neuritis or Arthritis to 
try them. 

Sincerely 

Mrs. H. I_ W. (Calif.) 


( 10 ) 

READ THIS LETTER 

J. E. Todd 

Kenmore. N. Y. i 


OO 


y 


J. E. Todd. Infc 

Du, Sir; I iusi feel I Wight to let you hnow that 
the past twb'ywt have just been wonderful lor 
me. thanks to you capsules. 

. As you will nc.il how lame 1 was when 1 walked 

JTI*»» •• to certify that I, Mrs. Josephine Werner, ; nto your place snf bought my first treatment, and 
had the rheumatism for about three or nearly lour raw nearly three years later, after faithfully taking 
y e,r ». had that I had to have someone to assist your capsules, I able to do all my work, and 

-- ■ •• -—* ■-- -*-never sit out. 


me in putting my clothes off and on—and unable 
to co-nb my own hair. I tried every remedy that 
was recommended; tried different doctors, one os¬ 
teopath, and went three different times to the Hot 
Springs, Arkansas, and taken the prescribed 21 
heths each time, and 1 was about to conclude, that 
I had a hopeless case until my husband’s brother 
sent me Todd’s Capsules, which 1 am proud to may 
"*» relieved me and I can truthfully recommend 
them to anyone that is in need of something to 
relieve them of their Rheumatic pains for Todd’s 
Capsules are what helped me. ' 

(Sgd.) Mrs. J. W. (La.) 


02) 

Mr. J. E^_Todd 

Sir: / Have a few tablets to take. 
»ng for-Aother treatment as 1 feel 
thritis or Rheumatism of any kind.' 

I 


Am not send- 
fre* from Ar- 




attend a hall and lance every dance, 
and have no pain it all. 

Have never had any ill effects from them and I 
am surely very thmkful to be so active again. 

I cannot praise your capsules enough, and hope 
others will find hoe wonderful they are. Thanking 
you again and ma- Cod bless your work./ 

Ysirs respectfully 

(Sgd.) Mrs. P. W. (N. Y.) 


( 18 ) 

J. E. Todd. Inc. 

Kenmore, N. Y. 

Thank you very much Mr. Todd. I have gotten 

--- ». jsint your Capsules and w*«M 

not hesitate to reommend them to anyone suffer¬ 
ing with Rheumgism (Arthritis). They Have 
a jntrt kUg JL hava^ried —■ 


/ I don’t kn 
fchr—dtcf no 


OB) 


\y 


r 


/ 


Mr. Todd for what 


know how to 

_nf' 

As I was troubled with a lame back tor about 
ten years but waa getting worse every year until 
I was laid up about two days of each week Some¬ 
times not able to dress or undress myself or turn 
over in bed and besides aches continually. I 

It la only about a year now since I started taking 
your medicino and this summer I have been able to 
can aver 1300 cans of fruits, vegetables, and 
pickles, and can go to bed and sleep free from 
aches or pains. 'V 

./ Mrs. A. M. (N. Y.) 


( 25 ) 


l 


WHS KBCUKKISm 

given me more pliif tks 
alee pwt twelve "• 


Mr. J. E. Todd 

Dear Sir: Enclosed please find check for $10.00 
for which I would like to receive your continuance 
treatment. I have taken the first six boxes of cap¬ 
sules regularly and hi.e noticed a slight improve 
wen t in the condition of my joints and I feel that 
another treatment will bo highly beneficial. 

You can use this letter oa a testimonial ill yaw 


( 17 ) | 

J. E. Todd, Inc. 

3167 Delaware Ave. 

Kenmore. If. X. 

Dear Sir: Three <3) years ago when I starte. 
to take Todd’s Capsules, I bad been bod tidden f« 

■ two (2) years and unable to h.-lp my** '. I in an 
way, even ha /ing to be fad. 

I am now able to get around the bouse, up and 
down stairs, and able to prepare meals for my fam¬ 
ily, which I attribute entirely to Todd’s Capsules 
and Faith. 

This improvement did not come suddenly but with 
patience and perseverance. 

(Sgd.) Mrs. A. K. (N. Y.) 


WHY MR. TODD PLACED 
TODD'S CAPSULES ON 
THE MARKET 

years, while in another 


BEST COPY AVAILABLE 


from the original bound volume 



















IX*..r bir: . Kn- ivrd your letter inquiring about 
my Arthritis. I Teel perfectly well and do all my 
work. AnJ think Todd's Capsules helped me a .lot 
«n<< hopr il anybody has such case to try them.' 

Mrs. R. E. (WTi.) 

LATER LETTER 

- It is four years since I had arthritis and it has 
never come back so 1 surely am perfectly relieved. 
Do .ill my work and we are on a farm where there 
is lots of work. I have had letters from people 
■•■.king about Todd's Capsules and I recommend 
them highly. 

Yours truly 

Mrs. R. E. (Wis.) 


r e s - ' 

I want to try and tell you Mr. 
Todd, what wondeVnn help Todd's Capsules have 
meant to me. 1 suffered severe oain in my back 
and was getting so out of shape. Went to the hos¬ 
pital and had Xrays. and doctors said 1 had Arthri¬ 
tis of the spine and they told me to ttl all out of 
life 1 could as I no doubt would get more and more 
rut of shape—when a brace would have to be made 
for me. 

I heard of your Capsules through mv nephew liv¬ 
ing in Kcnmorc, N. Y. and 1 began the treatment 
fifteen months ago and now 1 am as straight as any 
one and my pain is gone. 1 am able to do my 
housework and l owe it all to "Todd’s Capsules". 

I am still taking the capsules. Will be willing 
to write anyone asking me about your capsul es, y 
Sincerely 

Mrs. I L. D. <N. Y.) 


n.. v «i. • I wish to evoeess mv appreciation of 

| wsaa . swwafre* tthw. dM SW. o am — wsawot • ■ 0 

from arthi iti- with which 1 suffered for four years 
my knees aad ankles were all swelled up. 1 
couldn’t walk and my hands were al! stiffened up. 
After talcipg two treatments of Todd's Capsules 

I was able to walk a mile without tiring me. I feet 
anyone suffering should give them a fair trial. 
Thaaks to Mr. 'I odd for what he has done for me 
and take greit pleasure in recommending thc.n to 
others afflict'd with rheumatism snd arthritis.') 

Yours truly 

(Sgd.) Mrs. J. Y. (N. Y.) 


r. i. t. fp.^' 


‘ours very 


Mr. J. E. To id ' 

Krnnore, N. Y*. 

Dear Sir: T started being lame all through my 
shoulders, b»cE7 neck snd limbs. 1 went to the 
ooctsr snd be told me that 1 had Rheumatism and 
advited me to have my teeth Xrayed. The dentist 
extracted all >f my teeth but I gradually grew worse 
until 1 was sbliged to remain at home and in bed. 

Having known of you for a good many years 1 
was glad wrten a friend persuaded me to take 
Tody’s Capsules. In a short time I was able to go 
back to work and after taking your capsules relig¬ 
iously for seme time I am now free fro n all pain 
caused by Rheumatism. 

1 un happy to recommend jroyr capsules to any¬ 
one suffering from Rheumatism.^ 

Yours very truly 


D. A. P. (N. Y.) 


(13) 

LETTER TO OUR AGENT 
Dear Mr. Hansen: 

(| wish to express mjr thanks for the help 
your Todd’s Capsules have been to me in 
my fight against rheumatism. 1 am now on 
my second treatment and I will continue 
until I clean up entirely. If that is not 
possible I’ll put my last cent into keeping 
up the treatment for it sure is a wonderful 
relief and I think also harmless. 1 am 
again able to work with pleasure and look 
at life with pleasure all through your help. 

If you hare any customers that are In 
doubt about the treatment please have 
them call me or see m« and I am sure they 
will be convinced. The best part of it is 
the price is so low that it is within any¬ 
body’s reach who but wants to help them¬ 
selves. 

You will again hear from me and in the 
meantime I will try and find other sufferers 
who want to try it. 

Yours very truly, 

A. S. (Wis.) 


O, \ 

• 

*• 
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(30) 'S' 

J. E. Todd, Inc 

3167 Delaware Ave-, Kenmore, N. Y. 

Dear Sir: having Arthritis and partly 
inflammatory Pieumatism about five times 
in six weeks in my feet, ankles, and knees, 
using a cane aid crutch to walk (after I 
was able to get. out of bed) for about two 
weeks, then a cane for from six to eight 
weeks, hearing about Todd’s Capsules 1 
called in Mr. H. Hansen to bring me six 
boxes, tried same and found after using 
nine boxes I csuld walk without the help 
'of a cane. 1 keep some on hand, in case 
I notice a pain I start to use them, I also 
watch my diet which is necessary in my 
case and I think in everyone’s case. 1 find 
in winter 1 have very little trouble, but 
keep a watch cm Spring and Fall. '*1 
Respectfully yours, ^ 

J. S. (Wis.) 

(5) 

The above* is true wil]) respect to my 
condition at that time. V I’m now working 
again and have been in flfj good condition 

for * year—I discontinued taking the cap¬ 
sules aoout 0 , munms ago reeling tnat 1 

was well enough to do so. Have tried to 
convince other skeptics like myself that 
they contain real merit. 

Just returned yesterday from guiding a 
party in the Canadian Lake region of On¬ 
tario—portaging canoes, pack sacks, etc., 
over hard portage—besides doing the rou¬ 
tine camp work—cooking chores, paddling 
and what not. This requires a degree of 
human “hardness” not found in the aver¬ 
age man—and I believe I’ve regained most 
of my health—certainly wish everyone 
would try Todd's Capsules who is suffering 
from Arthritis. ) 

Very sincerely yours, 

B. B. (Wis.) 

*Mr. B. is referring to his testimonial letter which 
we printed. See testimony No.—. 1 


J. E. Todd, V 

Kenmore, N. Y. 

Dear Sir: ou will find enclooed money 

order for SluTOO to cover cost of an addi 
tional supply of Todd’s Capsules. 

The previous treatments were highly; 
satisfactory, restoring the use of my arm 
which 1 could not raise to comb my hair, 
and relieving all pain. 

I would be pleased to make known tho 
merit of your remedy to any who may be 
suffering from this painful malady.') 

Yours very truly, ■t*' 

Geo. E. C. (Fla.) 


FIRST LETTER 
J. E. Todd, Inc. 

Dear Sir: Hn reply to your letter would 
say that after taking your capsules for sev. 
eral months, my condition is very much 
improved. My case was a chronic case 
and while I am not entirely relieved of 
arthritis in my knees, 1 am very much bet- 
ter and able to walk without limping.^ 
Thanking you, I am. 

Very truly yours. 

Mrs. J. L. C. (N. Y.) 


LATER LETTER 

I am greatly benefited from the use of 
your Capsules, and have no trouble at all 
with my knees. 


aforementioned diseases; and know¬ 
ing what these capsules had done 
for his friends in England, he en¬ 
gaged a Pharmacist to make some 
up for him. He was able in this 
way to he’p many people who had 
heretofore been unable to get any 
relief. The good news soon spread 
and Kr. Todd found it necessary to 
start a company. With the aid of a 
few friends, one of whom is the 
Pharmacist, he organized J. E. 
TODD, INC. 

The capsules have now become 
well known and the company is in 
receipt of hundreds of letters from 
grateful people who say they can¬ 
not praise them enough. 


J. E. Todd, Inc. 

Deer J>ir: 1 am very glad to recommend 

your capsules for Arthritis as I got very 


Dear Mr. Todd: 

i thought I womd drop y - w” lines. 

I want to tell you how I feel as when I 


good results from their use and if it taking your Capsules I was so bad 

bothers me again I will send for some right J cou “ “** . myself one hit. 1 got your 

Uttao. all wI.L* -*1 •- - «« ‘ t . 


away. 


Very truly yours, 

. -'E. M. (N. Y.) 


letters all right, everything all right. 

1 fell and hurt both my hands so I can’t" 
write as 1 would like to. Can never thank 
tile Lord or Mr. Todd for the good help re- 
<ct>ived. 

■>,- Yours truly, 

K , " Mrs. C. S. (N. Y.) 


FROM A 7B-YEAR-OLo*tA$\ 

0 

T o W hom It May Concern: \ ^ . 

/Ju st s few lines te let you how 
lUSfs Capsules helped me. \ '<■ 

Y • •_ 


'4 


' * 

hlr. J. E. Todd, Inc. 

V. r,_ e* v • 


Dear Sir: Your letter received. I would 


Sixteen years ago I took with a pain in ***** answered before, but I was feeling 
my hip joint. I rubbed it with linimdnt to *° **“’ I thought I would wait awhile to 
get relief. It came back every year with *** " * continued so. before 1 ordered any 
increasing intensity, until 1 had to stay f*° re your Capsules. Well, sir. I have 
home from work on various occasions. Th 3 " een feeling fine right along. I believe I 
pain got so severe that I had to call the **** tr, i! j"! 1 * ** y 1 ow * *"7 P r «»en* relief 
doctor, he said that I had sciatica and tho **‘ Todd s Capsules, and I ha v*- rrcom- 
medicine that he prescribed gave me very niended them to quite a lot of people who 
little relief. I had been Home from work ***• suffering from Arthritis. Any time 
so much, I was afraid I would lose my job, * think 1 will need more treatment, why 
so I was taken to and from work in a car. * ou Cin res * assured, that you will hear 


While at work I had to use a cane as I *'’ om m *- 
had to climb many stairs. Wishing you all a Merry Christmas and 

When one day a friend asked me to try * H *PPV New Year. Use this to recom- 
Todd's Capsules. I called Mr. Todd, he nriend y° ur c»P*ules »» you so desire, 
came and told me that if 1 gave the cap- Yours sincerely, 

sules a fair trial, 1 would get relief, after Mn. N. B < Pa.) 

I started to take them I got a little relief, 
but after a few days the pain increased, 
so 1 called Mr. Todd- He told me that it 


J. E. Todd, v 

Dear Friend: fl have received your let* 
ter asking me sBoot the Capsules. Yes, 
they have done me more good than any¬ 
thing I have ever tried. I seldom ever feel 
the pain now, I can rcommend Todd’s Cap¬ 
sules. They don’t affect me any way so 
i can tell it.T I’ll close, hoping to hear from 
you agaia./nVith kindest regards. 

Mrs. J. W. (La.) 


LATER LETTER 


again. 


was the' reaction, and to continue to take Mr. J. E. Todd. 

them, aad after 3 weeks I was able to walk Dear Sir: Having about taken all of 
without my cane. In 'a short time I was y OI)r three month’s treatment of your cap- 
able to walk to work. That wai 18 month* | U | ( | and noticing quite an improvement 
•1°) and aoW'I am feeling fine, 1 will be j n m y condition, why I am enclosing money 
70 yoars old in May. I still keep taking order, ten dollars for another three months* 
the capsules so the pain will not return. J treatment of your medicine. Publish this 
Yours truly. / *f you wish. 

J. H. (N. Y.) Mrs. N. B . P* • 


Laffers like fhese make us proud of fhe relief Todd's Capsules are bringing fo suffering humanity! 
We have more of fhese leffers fhan would be ever pracfical fo prirf! They come in fo us con¬ 
tinually, increasing in numbers year after year! ^ 




COPY AVAILABLE 

from the original bound volume 
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30# PHHWS AT (UK 
CONDUCTED BY 1E.T0DD 

More than 300 pmoni attended 
! the clink onnductcd by 1. E. Todd, 
hat, for wn of Todd'* eapeulc*. 
which ni hrtd Wednesday, July 
Utk, under thr dirsctioei of Dr. <H. 

lai^toMt, D. 0-. of Canton. O. 
1Tb* speieting doctor* acre Dr. N. 

I A. Ulrich. D. O . Kent. 0 : Dr. E. 
White. 0. D.. Warrm.-O.. had Dr. 

. F. Mnnmdsld. O. D, Oaltoo. 0. 

All perron* pnrtxipaliax to ton 
wtr» given a physical naMiW 
B «wl thdr cur hiitM 7 wm 
T ir ^* i|d lootfttkmi wMt qG*t*6 
that world assist t%» patient to far 
tan treatments. 

Typical of the am sxaasland wen 
that of Km. 0. f. Egah. *0* B*w- 
vd Coart. Madtoan. Wto. tora- lc— 
reported that ah* bad t»*» oof wto* 
Trow ortlritia for ooer ton yepri daa- 
tog whidh time »b* took eartoa* 
forma of treatment with dory little 
Bhi mi tptbli to mt of 
_ hot toft wrtot waa rigid 
_ bar Weight had dropped from 
m Win in to*. 

‘ to Do c am b e r . 1P37. tore. EcM bo- 
talcing Todd's Capsules and bow 
to say* 3ut she la able to oat and 
bleep normally and aha has regained 
the use of her wrist sod th* waa aUo 
to psks the 700 eailc auto trip from 
bar homo without nfferiac aay 4to- 
i—Tin | or aay ill effects. Mr*. lew 
baa X-rpy photographs taken baton 
and after taking Todd’s Capsules a* 
proof of tb* efficacy of. Todd's trtWt- 
ptbar ont-of-town persona at- 

_. the cliaie included E. A. 

Onkgr— 1 of Cantoa. O, aad U. Han- 
nrn of Milwaukee. Wi*. Then wet* 
also groajp from Niagara PaTla aad 
Lsckport as well as thorn front Buf¬ 
falo and vicinity in attendant*. 

Todd’s Cspooton nn bring uald by 
nil age groups from three yean to 
PC yssrf with pmuiag results to tb* 
tmataseo# of i biame r l ew sad or- 
thrti*. , 

HO poraons *ttm4*d 
the —i" 1 man ins of Todd's users 
lUU the following evening Hi B K«*- 
, lodge halt where they bad gath- 
t» attest to the baatti they 
... secured from the aa* of.Tftjft- 
Todd's C ape a lm an mad* from an 
eld English preacriptioa secured wore 
then thirty years ago by J. E. Todd. 
They have proven their merit in 
-IHMR-iXtoo sad graOM 
an now found in all 'parts of 
I the Uailed States and Oaaada at wall 
•S In psny foreign cooatrin. Fne 
1 iaforaucton any be e yu rod by writ- 
tog or caning 3. E. Todd. lac. sole 
3197 Delaware nee- 

N. Y. Phene RI. 


i jgf 1 sr- 


Jto cobi Myntr, In c. 

9UPCK X LENT SAUSAGES 


320 
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I1«7 OCLAWARI AVKNUK 

KENMORE. N.Y. 

July 23, 1942 


Mr* Cku. A* Moor* 
4019 )3rl St. 


lit. Bold*!-, Md. 

Dmt Mr* Moor*: 

ThanIr you for your lottor with $ 4 . aouey order for 
too bozos of oapoulos. *0 are extremely sorry *e do not 
sell less than s 100 day supply uhioh is $ 10 * Bren a alld 
ease has to hare this saomt and there are three different 


trades la the first 100 day supply. 


We will hold your aoaey order pending your reply 
as to whether you wish the 100 day supply seat and you say 
send the # 6 . bilanoe now aid In two payaents if that would 
he aore eoowenlent. 


Tours wary slneerely 
J> X. TODD XHCORPORAXZD 

S V 

c>. 'S ~ r ~ - 


yr^r-TOdd 


I 




THIS FOLDER MAT PROVE 


A MESSAGE OF JOY! 


• * r O THOSE WITH RHEUMATIC. ARTHRITIS OR NEURITIS DISTRESS WHO MAY POSSIBLY FIND BLESSED RELIEF AT LAST WITH TODDS CAPSULES. 

No doctor knows positively in advance whether or not his But in view of what we consider lo be the most amazing array W e jHiake^ no ^claims,d ^ those whose most arizing reports 

prescription for these conditions will surely succeed. So with of testimony ever printed in the world's entire history of com- appear on both sides of this sheet■ Andi ^jgh^courts of 

Todd s Capsules, you don t know, neither do we if your form of mercial medicines, we simply and solely represent Todd's Cap- honest Todd's Capsules is $10.00 for 100 days 

Rheumatism or Arthritis is of such a nature as will be amenable sules as worthy of a trial for 100 days, by those who have tried supply. Use order blank below if we have no represen 
to rj.cf b/ Todd s Capsules. doctors, hospitals and other methods without satisfaction. * n Y our l° ca ^Y*_^ 


in your locality. 


A BRIEF DISCUSSION 


Rh< umalism is a vague term used by lay- 
mrn to sign’fy any painful condition of the 
bones, joints, muscles or nerves. Arthritis 
a general term given to acute, sub-acute, 
r chrcn.c inflammation of tissues around 
*nd in one or more joints. It may be due 
u» var*oi*s causes, including micro-organ- 
•sms, metabolic disturbances, faulty posture 
• >r trauma. Neuritis is a nerve inflamma¬ 
tion or irritation characterized by pain. It 
may be due to many and varied causes in¬ 
cluding toxic disturbances. Vitamin B de¬ 
ficiency, trauma and pressure. 

But Medical Science is still much in the 
dark as to the complexities of causations. 
Much is as yet obscure, and were it not, 
were everything understood, then doctors 
would seldom fail to bring relief. 

APPARENTLY frem their composition, 
it would seem that Todd’s Capsules have a 
total therapeutic value limited to that of an 
alkali capable of decreasing gastro-hyper- 
acidity, and possibly having a small amount 
cf laxative action if taken regularly over 
an extended period of time. BUT ALL IS 


NOT KNOWN AS TO WHY TODD’S CAP¬ 
SULES HAVE BROUGHT FORTH SUCH 
AMAZING REPORTS OF RELIEF FROM 
GRATEFUL USERS! Regardless of the 
APPARENTLY limited therapeutic effects 
of Todd’s Capsules, the bo’d fact remains 
that many people are continually reporting 
satisfactory relief after trying and trying 
for years with other methods and treat¬ 
ments without avail! Since so much is as 
yet unknown in Medical Science about pri¬ 
mary and secondary causative factors of 
these distressing conditions, it possibly 
might be that decreasing gastro-hyperacid- 
ity for a period of time, may, in the present 
obscurity causative factors and their alle¬ 
viation, be instrumental in bringing such 
report of true relief. 

WE DO NOT WISH TO REPRESENT 
OR IMPLY BY TESTIMONIALS OR 
OTHERWISE THAT TODD’S CAPSULES 
ARE A RELIABLE AND COMPETENT 
TREATMENT FOR ALL FORMS, NOR 
FOR ANY FORM OF THE ABOVE-MEN¬ 
TIONED CONDITIONS. WE DO NOT 


WISH THE INFERENCE DRAWN THAT 
EVERY USER WILL OBTAIN THE SAME 
RESULTS AS REPORTED BY TESTI¬ 
MONY, for the reason that, wishing to be 
perfectly honest in ihe matter, we know 
there never was a medicine yet, nor any 
doctor for that matter, that never once 
failed, owing to factors beyond the ability 
of a medicine to alleviate. ALL THAT WE 
WISH TO REPRESENT, CONVEY OR IM¬ 
PLY BY TESTIMONY and THE PRINTED 
WORD OTHERWISE* IS THAT IN YOUR 
SEARCH FOR RELIEF, THE ACCLAIM 
ACCORDED TODDS CAPSULES MAY 
JUSTIFY YOUR TRIAL FOR THEM FOR 
A PERIOD OF 100 DAYS. 

WE HAVE NEVER HAD A RECORD OF ANY 
HARM RESULTING FROM TODD’S CAPSULES 
TAKEN FOR SUCH A PERIOD OF TIME AND 
LONGER. And we have never had a record of Tiny 
harmful result* in the neutralizing of the digestive 
action,of stomach acids due to extended taking, so 
long the symptoms epist. Whereas ordinarily 
when ho symptoms of these conditions exist, con* 
tinued use of some antacid products may tend to 


rheumatism. arthritis, neuritis exist 

kE?OR E Ti Y 0 ?' E REuIf W AKD AfSOEUTEHARM; 

DIGESTIVE ACTlOffcF STOMACH ACIDS DOES 
SorncCUR ONE SHOULD. HOWEVER. DIS¬ 
CONTINUE TODD’S CAPSULES WHEN ALL DIS¬ 
TRESS HAS CEASED, BUT A j 

INC THEM SHOULD nVsCOlJ 

SEASONAL ONSETS OR °I»| 1 C R C W ‘| E ’c?c ^ 
TINUING WHEN ALL DISTRESS CEASES. We 

ask our Medical Commentators to consider this an¬ 
gle thoroughly, and not take snap judgment on the 
matter of neutralization of stomach acid digestive 
action, while the symptoms of gastric hyperacidity 
exist in the system. 

SUCH AN AMAZING ARRAY OF REPORTS 
CONTINUALLY COMING TO US FULLY JUSTI¬ 
FIES. BY ALL THAT IS MORALLY RIGHT, THE 
SALE OF TODD’S CAPSULES TO THE AMER¬ 
ICAN PUBLIC! Todd’s Capsules are compounded 
by a skilled registered pharmacist in our premises. 
The illustration to the right shows increasing sales 
and demand for Todd's Capsules since ^^0. G(WD 
NEWS TRAVELS FAST!—AND EVERY RELIEV¬ 
ED USER IS A LIVING. BREATHING RECOM¬ 
MENDATION AND WITNESS TO OTHERS AS 
TO WHAT TODD’S CAPSULES HAVE ACCOM¬ 
PLISHED FOR HIM OR FOR HER. 


good news 

TRAVELS 

FASTI 

This graph shows how 
the sale of Todd s 
Capsules have £ 

grown in ten 

years. 1 


NOTE: We do net consider it any discredit to Physi¬ 
cians, because our purchasers who had received such good 
results as they report, had little if any success, in cases, 
after trying physicians and hospitals. Rheumatism and 
Arthritis, Neuritis, etc., are conditions which are still ob¬ 
scure to a large degree to Medical Science. We prefer 
that each purchaser should have previously, at one time 
or another, first consulted a physician. 

Now and then we receive a testimonial stating that 
their physician recommended Todd’s Capsules, but this 


TESTIMONIALS 

is not usual, for the reason that up to now Todd’j Cap¬ 
sules had not been well known to the general publ c over 
the Nation. I 

NOTE THAT THE TESTIMONIALS ARE NUMBERED. 
WE WILL SEND YOU THE NAME AND ADDRESS OF 
ANY TESTIMONIAL WRITER ON REQUEST. SIMPLY 
MENTION THE NUMBER OF THE TESTIMONIAL. 
THE REASON WE DO NOT PRINT FULL NAMEi. AND 
ADDRESSES IS THAT IF WE DID THEY WOULD RE¬ 


CEIVE SO MANY LETTERS OF INQUIRY AS WOULD 
IMPOSE A SERIOUS BURDEN ON THESE TESTIMON¬ 
IAL WRITERS TO ANSWER THEM ALL. We do not 
wish to place our satisfied users under such a task of daily 
answering letters, many of which might not even enclose 
a stamp for reply. We reduce this burden on our satisfied 
purchasers whose reports are herewith printed, by not 
printing their names and addresses, but offering instead 
to send the name and address to anyone who may write 
in, giving the testimonial number. 


J. E. TODD. INC. 

Scle Manufacturers 

3167 Delaware Avenue. Kenmore - • 

Phones: Doy. Riv. 6657; Ni<M ft* 1658 
District Agent 
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j. E. Todd. December. 1941. 

Nfimoro. •>>. '• 

Dr at S ir: i got a note from you « few 
day» j*jjo i»dvi»ing; me to continue with 
your medicine. ! «ot your second box 
bn Auk.. 1940. and when 1 go* through 
with it I had no more rheumatic pain so 
I! thought 1 would not need any more. 
Today l can say I have not had any 
rheumatic pain for more than a year. 
Of co. rse some of n-.y joints are not as 
limber as they were some time ago but 
l do not expect them as I am not as 
young as 1 used to be as l had a birthday 
a short time ago and it told me I was 88 
years old. When the weather is fine I take 
., walk. Sometimes as far as 2 miles but 
when it is stormy l stay where it is warm. 

I am very thankful for vour medicine. 

1 { V .tl mv friends and neighbors what it 
h\s done for me and some are trying it 
and hope that n.anv more may try. 

Yours with wishes, 

J. S. (Canada) 


..■P" 


!•» * 


V.i .1. R. To<l«l: 

Several years .»go 1 Sad neuritis in my right 
,*im. for mo • th» could not us* iny arm. at 
tinu s the pain nus -o very severe that it sremed 
I i, mild Ion* n* v i and. 

\|tet trym*: Todd's Capsule*., could see that 
1 < < rt.ii.tlv «as "vtting relief. »o lontimied u: ing 
IS. m until I was quite O. K. Would not think 
. I hern". Without the capsules in the hruse. just 
ii i ase I did need them a"ain. 

M.s. W. C. F. (N. Y.) 


J E Todd. Inr. 

Kcnmnre. N. Y. 

I wish to let you know what’wonderlul results 
{ received from your remedy.' In 15*12 l fell 
a.id hurt my hip and a few months later I had 
an attack that I could hardly move and could 
not walk for a spell Irom that time until 1932. 
I could not turn over in bed unless I could hold 
ort to so nething. but the pain kept me awake 
nights. My fingers on both hands I could not 
stf.-.ighten out unless they Kurt me, my knees 
were swelled some and could not bear bavin*; 
touch cne to the other so *Upt with a pilluw 
between them. My ankles ached and back also. 
I hen I got so bad I had to' he dressed and un¬ 
dressed. but very near fainted while that was 
being done. I tried different doctors but had 
relief lor awhile but not to;stay only for about 
a month and then it would get worse again. 

I said to a Iriend one day;l would give a lot if 
l could get around like moi| people and wait on 
mysrlf. A quart dipper of water was like a 
bushel ol potatoes to lift. | So one day a cus- 
tomer ol mine says you don’t have to be that 
way as l was jn a wheel chair three years and 
1 have a remedy I took that put me in tip top 
shape that now it’s over a pear or more since I 
have been walking again and my knee was in¬ 
jured eight years before that So she told me of 
your remedy I tried it and 4 year from the time 
t had started taking it l had canned over a 
trousand cans of stuff and since then I have 
'reached the sixteen hundred mark and am still 
going strong with only 01,4 sick day in seven 
years. My heart is in perfect condition but be¬ 
fore my heart would pound when going up and 
I down stairs. Now I can lift anything with ease 
i and mv hack or hip don’t hint either, can »..ep 
I good nights without an ache or pain. II anyone 
would like to see this letter[you may show it to 
them and hope they will receive as good a result 
did. Thanking you very much lor the good 


as 

1 received. 


Yours tr 



minutes. 


with the capsules for five years 
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REMEMBER 


READ THIS LETTER 
J, E. Todd. Inc. 

Dear Sir: I write thia letter with a 
very grateful heart, and do hope some 
one else will read this and receive as 
much benefit from your capsules as I 
have. Four years ago I was a helpless 
cripple from arthritis, now I am walking 
without either wheel chair or crutches 
and only use a cane on the street and 
can do quite a lot of work. 

Thanks to the Almighty God and 
Todd's Capsules, I cannot praise Todd s 
Capsules too highly and wish every suf¬ 
ferer from Arthritis would give Todd s 
Capsules a fair trial and get well. 

Sincerely. 

_ J, V. (N. Y.) 

(42) 

J. E. Todd, Inc. 

3167 Delaware Ave., Kenmore, N. Y. 

Dear Sirs: Three (3) years ago when 
I started to take Todd’s Capsules, 1 had 
been bed-ridden for two (2) years and 
unable to help myself in any way, even 
having to be fed. 

I am now able to g*t around the 
house, up and down stairs, and able to 
prepare meals for nr.v family, which I 
attribute entirely to Todd s Capsules and 
Faith. 

This improvement did not come sud¬ 
denly but with patience and persever¬ 
ance. 

Mrs. A. K. (N. Y. 


, ... . . . i „ Mr Joseph Diven had this picture taken 

Mr. Joseph Diven had t **^15 “.^5 rAP one year after other picture when he was 
V one month after taking TODDS CAP- V o W *l W to work He ha. continued 

SULF.S and was able to sit up for ten able ^ fi 


(40) 


(See Photos to Left) 


Mr. J. E. Todd 
Kenmore, N. Y. 


May 1, 1940. 


Dear Mr. Todd: 1, am answering 
your letter to let you know I re¬ 
ceived your very interesting letters. 
Also am g’ad to know others are 
being benefited by your medicine 
the same as I have been. Also am 
giving you permission to use my 
name and photos in the cause of 
humanity. I think we should all be 
happy to help. 

Thanking you again for all the 
favors. J. D. (Ohio) 


Favorable results are not to be expected until 
Todd’s Capsules have been used for one hundred 
days; and in stubborn and exaggerated cases 
longer use may be necessary. 

Todd’s CapsuVs are sold direct—and are pre¬ 
pared in <>ur own premises under the supervision 


of licensed pharmacist. They contain no narcotics, 
opiates, alcohol or other harmful drugs. The price 
ot a hundred day treatment is $10.00 postpaid. 

We will be very pleased to furnish you with 

peop * e . w ho have taken our capsules, so 

fnl y °'i 4 Ca I 1 wr ‘ te them and learn what wonder¬ 
ful results they have obtained. 


ARTHRITIS 


t. E. To«M. lac. 

Dear Sir: Before I tt.rted to take Todd t Can- 
+-ule» on October S. 1936. I had been afflicted with 
irthriti* for over ten years, and I had visited a 
*io»pital two or three time* every week (or Mich 
reatmenta aa aheta, medicinea of various kinds 
tmd electric trratmenta. 

. A, *7 * bout 2 ‘j yeara of theae treatments at th,. 
hospital I Was advised by one ol the doctors , n the 
loapital that they could do nothing for me excent 
o give me something to relieve the pain, and th-it 
gradually get atlffer and differ until | 
-vculd finally be unable to move at all. 

, About one year later I started to take Todd’x 
.apsoles. At that time it was necessary for me 
° “ w . ,wo <»nea in order to get around the house 
tnd when I sat down I could not bend my rirht 
<nee, and when I tried to get out ol the chair it 
would take two or three minutes before I could eet 
m my feet, and when I tr>d to walk I would 
.remolg all over and was afraid I was going to fall 

I have been taking Todd’s Capsules for over two 
'ears, and now every day that the wrather is nice 

go out for a walk, and I will walk anywhere from 
ine to three miles. 

This, improvement I owe entirely to Todd's Cap- 
»ules and I wish to take this opportunity to thank 
vou for the great results your capsules have ac- 
:i»mplished and I at, glad to recommend them to 
tnyone suffering with arthritis. 

A. H. (N. Y.) 



in bed for several n, on th. 7^ r * p,dly * ,,rr W«« 
months. I am now able to walk 
again and improving rapidly I __ ® 

my third box. Will write ^eain f, 
treatment. ‘ * " •* f,er th, » 

Yours very truly 

_ Mrs. R. T. (Wia.) 


(45) 

J. E. Todd. Inc. July ,5 ’ ,S4 » 

1167 Delaware Ave. 

Kenmore, N. Y. 

Gentlemen: 

'sxsrvti ''■ « -■» 

b:>w *xer. I am having more trouble—this 
n ’ r ** ,f n *ltfrmath of an injury received in an 
Sl0°«n5* accident, so 1 am sending a check for 
*10 and wish you to send me another treatment. 

olannfn . 1 **“7 M,on *» *s I am 

hlve ,hem°Je7o7e Measl" °" AU,U, ‘ ‘ *" d wi » h *° 

Thank you for your interest. 

Very respectfully yours 

Mrs. C. J. H. (Tex.) 


If we have an agent in your lo¬ 
cality and his name and address ap¬ 
pears in space above, order from 
him. 

Otherwise use the order blank be¬ 
low, writing your name and address 
very plainly. 

Out out entire order blank along 
dotted lines. 

Please write names and addresses 
of other sufferers if you know of any. 


J. E. TODD, Inc., 

3167 Delaware Avenue, 
Kenmore, N. Y. 


ORDER BLANK 


Date. 


.194. 


Enclosed find $10.00 for which please send me by return mail, postpaid, 100 days* supply of Todd’s Capsules. 
Print Your Name here. 


Address ..Town 


.State. 


HOW TO REMIT 


Send Postoffice or Express Money Order made out to J. E. Todd, Inc. (Or Bank Draft Cashier's Check. 1 
Orders are shipped same day received. CURRENCY IN REGISTERED MAIL MAY ALSO BE SENT As 
Regards sending currency in unregistered, ordinary mail, while it has been very seldom that we have failed 
to receive same safely when well sealed, from those who find it inconvenient to procure a money order t 
because same could be lost or stolen in the mails before reaching us, money so sent in ordinary mail nnist ^be 
sent at sender's risk of loss. If possible remit by P. O. or Express Money Order. 

PLEASE DO US THIS FAVOR 

(YOUR NAME WILL NEVER BE MENTIONED) 

We are enabled to make our price this low largely m anticipation of names given us by purchasers—oi 
ether Rheumatism, Arthritis or Neuritis sufferers. We will not mention your name when sending them oui 
literature. Please write only names of actual sufferers you may know of in your own or distant location. 


(Name and Address) 
(Name and Address) 
(Name and Address) 
(Name and Address) 


: .. 33 
















267 



324 



268 



Silt Pnpriitirs aid luifictirirs %U 


v*' sr '* J 




EOW :«> 1\ 11 

w t c t« m o • t rvtJLlS) 
B ii\,TkUot ixrr* 



) 1«7 OCLAWARK AVfNUK 

KENMORE, N.Y. 


% ML*. A 

Al~ Aiy**. A/ 


&CCJAU<£. / ^ t-h*- 


v,„ 

A c-~ rs» ctuy sc*-^^-ty sAe*^A-u/t» 

J y*C */ 7 * • TiCty Wil*. A j 

• A /-. 7£ju^CU-a- (> "ihrXj^yvu^Uf^uuL I ~ 


■/cAa. /K- / 'AjL/i*jb'j ~ftu~ VoiilftJ <Ut. 

4-*<T l^Sztu-^ 4r a 

/£_ ff e.f.eJ* /****&■. 7 ~Ca*^. ** 4-L. t m4. t 4 

<l p J~uJu^ -kc*-. Uo^u&Jr UZ^/ZLi. 

/vi*' v. ^<£*. Ar£*4 «■ ^ Y^~*~ 

(14 * A p4^4 - *-* A 

^ 73£- C*^jj£4+4<*i -7o'VKAy'fdTt^ai**. 

Jj <^U. Csaa^.4. jIAJ*. f>unL*.+ZZZ/- 


-dfpL*^. r£**s- &Luzju*/f/ 

^ My 


325 


L£i 













:oh 

-•a l 


Sill Pripriitirs ill Manfietirtrs if 
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»1*7 DILAWASC AVKMUB 

KENMORE. N.Y. 
Nor amber 10, 1942 


Nr. Chas. H. Moore 
1019 33rd St. 

Mt. Rainier, Nd. 
Sear Ur. Moore: 


f7.....®xhi wt.... - \r.. _ 

ObutoAd 

. Atty.. 

Fadttwl Trad* OomoalMioa 


Zf you have taken TODD'S CAPSULES regularly sinoe 
your purohase of six boxes in August you should be due for 
more. So that you will obtain the best results from our 
Capsules we want to remind you to keep on with them unless 
you feel that you are entirely well. A delay of a week or 
two means starting with the first box Instead of oontlnuing. 
This means more oost and takes longer. 

The one big faotor with TODD'S CAPSULES is regu¬ 
larity. You can't take 1 one day and 3 the next and obtain 
the best results. 

We know you don't want to lose time between orders 
so write today while this letter is before you and obtain 
your Capsules. Please use the prepaid enrelope enclosed for 


your oonTenlenoe. 


Yours rery ainoerely 
Jr.-f^-TOpD, INCORPORATED 

• • ** • t . 
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FIDIRAL TRATH COMMirvj 

MCIETWflfT ^ r _ , ■•» X'! i!: f. 

. . .. [<| | | l«* tm% may . * : «£ Jj 

FOOD AND DRUG ADMIN W Twfl fffij N * * * * *’ *' -U)*io£ 

UOW I«a u 0..-.4, 

By.^lUP •[ 


I IIITOM .D.C. 


Hr* J# twRt 

1aJ4aa^ 

to Cm 

0 . 6 * 


DMjlai 


0CT8-»« 


Bln 


Ms, 4K? 


A* iMMflio of Ml'l Capouloo t ahich war* outaittod by 
■r. Ghorloo X. Maori of tho Vodarol Trad* rnitooliai to Dr. Vrl(ht 
OO Aogaot 27 , 1943 , hot** to* lolymart ly tho ChaoInal Soctico of 
Drag Dlrlaloo aad by tha Dlrloiao of Baotarlolocy. Coplaa of tho 
roporto of tho aoalyato ara ottoohod horoto, and a vouchor covar- 
lac tho ooot of thlo iavooti Motion olll bo forrardod uodor aaparota 



of food mod Druco 


275 


fBDKUL TRAD* COMMISSIo« 



.~. 

SUMMARY: (hrvwkditowimmtfietabA) 


Aaolydo of tho oontata of tho oopooloo tom d la tho 3 Altforoatly oolorod 
Mm woo aodo Nvmtel;. ill u^t g o / with only 
ollfhi illffwiiM la color, hot oooogh to ho aotlooo h lo. 






339 































277 


DOTET KQ.*f r -™-;fXH/I! . r 3.52=6 

IN THU MAH K iT — 

mil X - 4? wri ^4xrt/k-*s^_ 

I10'«V«.;t» l». iiviml. «>•• l»l II porter 


(o.D. 43.56) 


uwrglcldal Action - Tlie contents of capsules l'roo each exhibit 
were tested for germicidal activity against Staphylococcus aureua at 
37° C. by the K.D.x. Method (phenol coefficient technique). Thecon¬ 
tents of the capsules were dissolved or suspended in sterile distilled 
water for the tests and two concentrations were tested for each exhibit 
- the contents of one capsule In 5 c.c. of water and the contents of 
one capsule in 8 ounces (one glass) of -ater. The following results 
were obtained: 


Exhibit 

One Capsule 

la 

5 ala. 

Tlae 

10 aln. 15 win. 18 t 

G 

5 c.c. 

+ 

+ 

+ 

— 

C 

8 oz. 

+ 

+ 

+ 

• + 

8 

5 c.c. 

+ 

♦ 

♦ 

_ 

a 

8 os. 

+ 

+ 

+ 

+ 

X 

5 c.c. 

+ 

♦ 

+ 

+ 

K 

8 os. 

♦ 

♦ 

+ 



+ Denotes growth 

- Ho growth 

The contents of capsules fron Exhibits G and H when suspended in 
5 c.c. of water were not germicidal la 15 alnutes but killed Staphylo¬ 
coccus aureus in 18 hours, while a slnilar concentration of a capsule 
fron Exhibit K was not garmicidal in 18 hours, i.'iien suspended in a con¬ 
centration of one capsule to 8 ounces of water, the proouct In none of 
the exhibits was germicidal for Staphylococcus aureus. 

HactarioMta^c fTn^t^ pr) IctlvltT - The contents of capsules 
i fro* each exhibit were tested for beoterloetatle activity by the 7.D.A. 

I Agar Plate Method against Staphrloooccus aureus. Escherichia coll, and 
Pseudomonas aeruginosa . P.D.A. sgsr inoculated with the respective 
l organises was allowed to solidify in petrl dishes ooversd with unglaaed 
clay tops. After the agar bad ths ocotents of capsules free 

I each exhibit ware placed directly ce the surface of the agar Inoculated 
with each organise. The plates were inflateted for 48 hours at 3*^ C. 
sad then araminad for evldsnoe of bacterlestatio activity. A dear 
, sons oontalnlng no bacterial growth s ur ro und ing the test product is in- 
I dlcatlve of bacteriostatic activity. The following results were obtained: 

Exhibit G - Product slightly inhibited the growth of Escherichia 
and £gfSldSM8£ft J£Q|C2B8f£ 6ut did not inhibit 
I the growth of Stanhrlooooqua emeus. 


Exhibit I - Produet slightly inhibited the growth of 

5>e 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8608 


J. E. Todd, Inc., a corporation, 

Petitioner , 

vs. 

Federal Trade Commission, 

Respondent. 


Petition to Review a 
Cease and Desist Order 
of the Federal Trade 
Commission. 


BRIEF ON BEHALF OF PETITIONER. 

Jurisdictional Statement. 

The petition for review of the Federal Trade Commis¬ 
sion’s * ‘Order to Cease and Desist” is authorized by Sec¬ 
tion 5 (c) of the Act of March 21,1938 (52 Stat. Ill), Title 
15, U. S. C. A., Section 45 (c). 

Venue is shown by the Commission’s “Findings as to 
the Facts and Conclusion” (Joint App. 14-20) and its 
“Modified Findings as to the Facts and Conclusion” 
(Joint App. 35-42) that petitioner is engaged in a course 
of trade among and between the various states of the Unit¬ 
ed States and in the District of Columbia. 

Statement of the Case. 

The order of the Federal Trade Commission followed 
proceedings by the Commission beginning with the issuance 
of its “Complaint” dated July 29, 1941 (Joint App. 1-6). 
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An answer (Joint App. 7, 8) was filed by the respondent 
therein (petitioner here) entering a general denial of the 
charges set forth in the complaint, except that in said an¬ 
swer it was admitted that the respondent, J. E. Todd, Inc., 
a corporation, was in existence, and that it was engaged in 
the sale and distribution in commerce between the various 
states of the United States and in the District of Columbia 
of a medical preparation designated as “Todd’s Capsules” 
containing the drugs “Olibanum, Magnesium Oxide, Cal¬ 
cium Carbonate and Sodium Bicarbonate.” It was denied 
that the certain representations set forth in the complaint 
were false, deceptive, or misleading, or that they misled 
and deceived a substantial portion of the purchasing pub¬ 
lic. 

A trial examiner designated by the Commission (Joint 
App. 8, 9) took evidence in the proceedings on November 5, 
1941 at Buffalo, New York, and on December 22, 1941 at 
Washington, D. C. The taking of testimony was ordered 
closed on February 19,1942 (Joint App. 173). The trial ex¬ 
aminer shortly thereafter issued his “Report Upon the 
Evidence” (Joint App. 229-232). After such closing coun¬ 
sel on each side filed their printed briefs. Later the case 
was argued before the members of the Commission. No 
cease and desist order was issued after due consideration 
by the Commission. The implication was that the evidence 
adduced warranted no such action. 

On June 29, 1942 the Commission ordered the reopening 
of the case for the taking of further testimony (Joint App. 
11, 12), and this was done on February 2, 1943. There¬ 
after counsel on both sides filed their supplemental briefs. 
On July 27, 1943 the Commission issued its Findings as to 
the Facts and Conclusion” (Joint App. 14-20), and, based 
thereon, issued on the same date its “Order to Cease and 
Desist” (Joint App. 21, 22). 
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On August 18, 1943 the respondent petitioned the Com¬ 
mission to set aside said order to cease and desist on the 
ground that there was before the Commission no credible or 
competent evidence to support it (Joint App. 23-31). Ac¬ 
tion on the petition was not taken by the Commission with¬ 
in the time limit fixed by statute for the filing of a petition 
for court review. On September 23, 1943 such a petition 
for the review by this Honorable Court of the Commis¬ 
sion’s said cease and desist order was filed. Thereafter on 
October 12, 1943 the Commission, after considering peti¬ 
tioner’s motion to set aside said cease and desist order of 
July 27,1943 issued an order (Joint App. 32-35) modifying 
the findings as to the facts and conclusion issued by it on 
July 27, 1943, and on said date of October 12, with no new 
or further evidence before it, issued new and modified find¬ 
ings as to the facts and conclusion (Joint App. 35-42) but 
neither at that time nor thereafter issued any cease and de¬ 
sist order predicated upon such new modified findings of 
fact and conclusion. 

The issues before the Commission were whether or not 
certain advertising statements of petitioner, made in con¬ 
nection with the sale and distribution of its medical prepa¬ 
ration, were “false, deceptive, misleading and exaggerat¬ 
ed,” and whether or not they “mislead and deceive a sub¬ 
stantial portion of the purchasing public into the erroneous 
belief that said statements and representations are true.” 

The issues were entirely of a medical nature and were 
determined by the Commission solely upon the expert tes¬ 
timony adduced. 

At the original hearings held before the taking of testi¬ 
mony was closed two doctors of medicine appeared as wit¬ 
nesses for the Commission and two doctors of osteopathy 
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testified for petitioner. Their testimony was based upon 
the fact that “Olibanum” was present as one of the drugs 
in the preparation, as charged in the complaint (Joint 
App. 1) and admitted by respondent therein (Joint App. 

7). 

At the reopened hearing a chemist and a bacteriologist 
employed by the Government, and a doctor of medicine en¬ 
gaged in medical laboratory work and particularly inter¬ 
ested in diabetes, appeared and testified for the Commis¬ 
sion. This doctor’s testimony was based on the chemist’s 

• 

conclusion that the olibanum found in an order of the prepa¬ 
ration was not true olibanum but adulterated or spurious 
olibanum, with some foreign substance admixed in with 
it, or a true extract of olibanum mixed with something 
else (Joint App. 190, 191, 193). 

I 

Statement of Facts. 

Petitioner for about the past ten years has been engaged 
in the business of manufacturing, selling, and distributing 
a preparation known as ‘‘Todd’s Capsules” to wholesale 
drug houses, local retail drug stores, doctors, and direct to 
the public for use in the relief of rheumatism, arthritis and 
neuritis. Contact with lay customers is made through ad¬ 
vertising in newspapers and by individual contact at an¬ 
nual gatherings of users and their friends. 

The ingredients contained in “Todd’s Capsules” are 
olibanum, magnesium oxide, calcium carbonate and sodium 
bicarbonate. The directions for taking appear on the 
boxes containing the preparation (Com. Ex. 4, Joint App. 
248). The quantitative formula does not appear in the 
record and was not known to the medical witnesses who tes¬ 
tified for the Commission. 
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Statement of Points. 

1. The cease and desist order complained of is void 
and of no effect, and is an arbitrary and capricious inva¬ 
sion of petitioner’s Constitutional rights, in that the find¬ 
ings of fact upon which the said order was allegedly predi¬ 
cated are not sustained by substantial evidence. 

2. The said cease and desist order is void and of no ef¬ 
fect, in that it is not supported by a findings of fact or re¬ 
port as required by the statute. 

Statutes Involved. 

The Act of March 21, 1938 c. 49, Section 3, 52 Stat. Ill, 
Title 15, U. S. C. A., Section 45; the pertinent parts read¬ 
ing as follows: 

(a) “Unfair methods of competition in commerce, and 
unfair and deceptive acts or practices in commerce, 
are hereby declared unlawful.” 

(b) “The Commission * * * shall make a report in writ¬ 
ing in which it shall state its findings as to the facts 
and shall issue * * * an order * * # to cease and de¬ 
sist from using such methods of competition or such 
act or practice.’’ 

Summary of Argument. 

1. There was no substantial evidence to support the 
findings of fact upon which the cease and desist order 
was allegedly predicated. 

2. The cease and desist order was issued long prior to 
the issuance of the findings of fact upon which said order 
relies for support. 
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Argument. 

L 

There was no substantial evidence to support the Com¬ 
mission's findings of fact that petitioners had engaged in 
certain acts and practices to the prejudice and injury of 
the public constituting unfair and deceptive acts and prac¬ 
tices within the intent and meaning of the Federal Trade 
Commission Act. 

The issues in this case are narrowed to the single one of 
whether the sale of petitioner's preparation is by means 
of false and misleading advertising. No evidence whatso¬ 
ever was offered in support of the allegation in the com¬ 
plaint that “a substantial portion of the public" is misled 
and deceived into purchasing petitioner’s product in the 
erroneous and mistaken belief that petitioner’s statements 
and representations are true. 

In view of the unusual turn this case took before the Com¬ 
mission, for clarity we will discuss it as having two phases. 

In the first phase Commission’s counsel sought to sup¬ 
port the allegations of the complaint by the opinion-testi¬ 
mony of two medical doctors, neither of whom had used the 
treatment nor observed its effects. No factual evidence 
whatsoever on this point was offered. Counteracting this 
kind of evidence was the testimony of two physicians of¬ 
fered by the petitioner who not only followed a different 
theory of treatment for the relief of arthritis and rheuma¬ 
tism but who had regularly used petitioner’s product for 
such purposes and observed its efficacy and satisfactory re¬ 
sults. 

To shorten comment on the testimony of the four expert 
witnesses, two on each side, we quote from the “Trial Ex¬ 
aminer’s Report Upon the Evidence’’ as follows: 
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Facts: 

(a) Two doctors of medicine called by the Commission 
and two doctors of osteopathy called by respondent tes¬ 
tified (Tr. 4.9-174). (Joint App. 230.) The two doc¬ 
tors of medicine are specialists in arthritis, rheuma¬ 
tism and related diseases. One trained at John Hop¬ 
kins is in charge of patients with arthritis at the Wash¬ 
ington Home for Incurables. The other trained at 
George Washington University was on the stall at Wal¬ 
ter Reed Hospital for three and one-half years in its 
arthritis ward for the greater part of this time and 
for a year and one-half in charge of its Arthritis Divi¬ 
sion and later had charge of the Arthritis Clinic at 
George Washington University (Tr. 93-94, 121-122, 
131, 135). (Joint App. 230.) One of the doctors of 
osteopathy, after service in Medical Corps in the Navy 
and Army, and taking some premedical work at the 
University of Chicago, was trained at Chicago Osteo¬ 
pathic College and has practised as an osteopathic 
physician in Canton, Ohio, since 1923, specializing in 
treating arthritis. He has written many papers on the 
subject (Tr. 50-51, 57-58, 71-72). (Joint App. 230.) 
The other doctor of osteopathy was trained at the A. 
T. Still College of Osteopathy and Surgery at Kirks- 
ville, Missouri, and has practised as an osteopathic 
physician since 1924 in Cleveland where he is on the 
staff of the Osteopathic Hospital. He has treated eases 
in the so-called rheumatic group and in 1938-1941 treat¬ 
ed over 200 cases diagnosed as arthritis (Tr. 147-9, 
169). (Joint App. 230, 231.) 

(b) In the Opinion of the doctors of osteopathy based 
on their experience of four and five years, respective¬ 
ly, in treating more than 600 patients with Todd’s Cap¬ 
sules, the capsules either by removing toxins from the 
intestinal tract and from the kidneys, or by stimula¬ 
tion of the protective processes in the human body 
through an increase of white corpuscles in the blood 
count are capable of doing all that respondent claims 
for them and, in many cases, where taken for periods 
ranging from one and one-half to three and one-half 
years, have effected cures and remarkable helps in ag¬ 
gravated cases of arthritis, rheumatism and neuritis 
in which other treatments had failed (Tr. 52-89, 149- 
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174); (Joint App. 231) and X-ray pictures show that 
deposits around ankylosed .joints and bony spicules 
around other affected joints present when the treatment 
started have disappeared during the treatment (Tr. 
56, 150, 169, 170). (Joint App. 231.) These doctors 
attribute the curative properties of the Capsules main¬ 
ly to their olibanum content (Tr. 56, 154, 170). (Joint 
App. 231.) 

(c) Opinions of doctors of medicine who have not 
used Todd's Capsules: In the opinion of the doctors 
of medicine the theory that arthritis is caused by 
toxins absorbed in the intestinal tract once accepted 
by some men in regard to one type of arthritis was ex¬ 
ploded by experience and research, went out of style 
about twenty vears ago and is not now given much ser- 
ious consideration except in the one type of arthritis 
that accompanies certain dysenteries (Tr. 105, 132, 
138) (Joint App. 231); and the theory that rheuma¬ 
tic diseases were caused by excess acidity in the body 
has also been discarded except possibly by a very few 
doctors (Tr. Ill, 138, 142). Arthritis is famous for 
spontaneous recovery and recurrence (Tr. 99, 100). 
(Joint App. 231.) Olibanum is an oily resin mildly 
antiseptic and mildly stimulant used in ancient times 
as an antidote for hemlock, in the Middle Ages for 
many things, but in modern times practically not at all 
for anything by doctors of medicine (Tr. 95, 123, 141). 
(Joint App. 231, 232.) Todd's Capsules are not an ef¬ 
fective treatment for rheumatism, arthritis, neuritis, 
and kindred maladies, including the symptoms there¬ 
of nor do they possess curative properties in the treat¬ 
ment thereof. They are not capable of producing any 
of the results that respondent claims thev will produce 
(Tr. 97-120, 123-142). (Joint App. 232.) 

Thus we have here simply a case of practice versus 
theory. The two expert witnesses for the petitioner had 
actually used the preparation in treating hundreds of cases 
for the ailments involved with satisfactory results, while 
the two witnesses for the Commission had neither used nor 
observed the use of the preparation in a single case. In 
fact they had had no experience and were not previously 



9 


even familiar with the principal ingredient, namely, oli- 
banum. Nor in testifying so positively as to the inefficacy 
of the preparation did they have knowledge of its quantita¬ 
tive formula. Yet they sought to condemn it apparently 
because they treated the ills involved by other means and 
thought the theory of the other expert ■witnesses was out¬ 
moded. Faced wdth the actual fact that multitudes of suf¬ 
ferers had received the desired relief after taking the prep¬ 
aration, the Government witnesses could counter only with 
the unproved theory that these many sufferers probably 
would have recovered without any treatment, although 
these witnesses knew nothing of a single one of those cases. 
One need not be trained in medicine to hazard a guess of 
that sort. It lacks the quality of evidence regardless of 
the guessor. If it establishes anything at all, it can only be 
a disclosure of the prejudice or reaction of one school of 
thought or medicine against the practitioners of another 
equally accepted and equally busy, and we might add, com¬ 
peting school. 

It is a well established rule of law that all quasi-judicial 
orders of a plenary nature issued by an administrative 
agency, to be valid must be supported by substantial, credi¬ 
ble evidence, and that such evidence, as was said by the 
Supreme Court in Del Vecchio v. Bowers, 296 U. S. 280, 
285, must be such as to induce conviction. It is also well 
established that administrative boards and agencies must 
decide cases on all the evidence and their findings and or¬ 
ders must be based upon substantial, credible evidence. 

“Substantial evidence” means more than a mere scin¬ 
tilla. It is of substantial and relevant consequence and im¬ 
plies a quality of proof which induces conviction and makes 
an impression on reason. It means that the one weighing 
the evidence takes into consideration all the facts presented 
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to him and all reasonable inferences, deductions and con¬ 
clusions drawn therefrom, and considering them in their 
entirety and relation to each other, arrives at a fixed con¬ 
viction. National Labor Relations Board v. Union Pacific 
Stages, 98 F. (2d) 153; National Labor Relations Board v. 
Thompson Products, Inc., 97 F. (2d) 13, 15; National La¬ 
bor Relations Board v. Louisville Refining Co., 102 F. (2d) 
678 (Cert, denied 308 U. S. 568); National Labor Relations 
Board v. Columbia Enameling and Stamping Co., 306 U. 
S. 292; Consolidated Edison Co. of N. Y. v. National Labor 
Relations Board, 305 U. S. 197, 229, 230. See also Pennsyl¬ 
vania RR. v. Chamberlain, 288 U. S. 333, 343, and cases cited 
therein. 

A presumption of fact is not evidence and ceases upon 
the introduction of substantial proof to the contrary. Amer¬ 
ican Alliance Insurance Co. v. Bray Transfer and S. Co., C. 
C. A. 8th, 101 F. (2d) 144, 149. Citing New York Life In¬ 
surance Co. v. Gamer, 303 U. S. 161. 

Evidence which is equally consistent with two hypotheses 
tends to prove neither. Metropolitan Life Insurance Co. v. 
Gosnev, 101 F. (2d) 167, and cases cited therein; Prudential 
Insurance Company of America v. King, 101 F. (2d) 990. 
See Kehoe v. Commissioner, 105 F. (2d) 552. 

Hearsay evidence even though admitted by a hearing of¬ 
ficer or examiner in an administrative proceeding contrary 
to the common law rules of evidence, cannot be substituted 
for that clear, substantial and competent evidence which 
must support any finding of fact upon which an order 
against a concern brought into contest before an adminis¬ 
trative body is predicated. Hill Bros. v. Federal Trade 
Commission, 9 F. (2d) 481. 

In administrative proceedings it is incumbent upon the 
Commission to prove its charges and the evidence must be 
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competent and substantial. Phillip Carey Mfg. Co., et 
al v. Federal Trade Commission, 29 F. (2d) 49; Morgan v. 
United States, 304 U. S. 1. 

The clear implication is that the members of the Commis¬ 
sion themselves, sitting in final judgment after the case 
had been closed and they had before them for consideration 
the transcript containing the testimony of seven witnesses, 
the Trial Examiner’s Report upon the Evidence, and the 
printed briefs of counsel on both sides, and after having 
listened to their argument, concluded that the evidence did 
not warrant action adverse to petitioner here, as no cease 
and desist order followed. 

The Government having failed in its proof of the charges, 
the case should have been dismissed. 

On the other hand, the case was ordered reopened for 
the taking of further testimony. No notice was given that 
there would be any change in any of the specifications of 
charges. 

We find in this second phase of the case still no substan¬ 
tial, credible evidence such as is necessary to establish as a 
fact the charges of the complaint—no evidence of the kind 
discussed in connection with the cases just cited. Nothing 
of a competent, relevant or material nature was added to 
the controversy. If anything, the testimony only confound¬ 
ed an already confused record. 

In this second attempt to make out a case against peti¬ 
tioner here, the Commission produced another doctor of 
medicine, who, too, had never used the preparation nor ob¬ 
served its effects, nor even knew either its qualitative or 
quantitative formula. He gave testimony along the lines 
of the other two doctors who had appeared for the Govern¬ 
ment at the previous hearing, -which was in effect simply a 
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reiteration of statements previously made by advocates of 
a school or theory of medicine opposed to self-treatment 
of any kind. 

Specifically, although the complaint alleged that the prep¬ 
aration contained “olibanum” and the respondent therein 
admitted it, an effort was made to prejudice the case by the 
introduction of a chemist’s conclusion in which the words 
“not the genuine but adulterated or spurious” were used 
in reference to the “olibanum” he found in an order of 
the preparation procured by an attorney in the Federal 
Trade Commission and turned over to the Government 
chemist. On cross examination the rather broad alterna¬ 
tive was developed that the olibanum was mixed with some 
foreign substance (Joint App. 193, 194), although the tes¬ 
timony of the chemist was punctuated with uncertainty and 
confusion. This chemist had never before made a test for 
olibanum, and it was necessary for him to consult some text 
books for the purpose of attempting such a test (Joint App. 
196, 197). Again, the issue (if such a point could be so 
dignified) was confused with alternatives leading away 
from the course. 

Next, a wide excursion was made into the field of bac¬ 
teriology, with the free uses of terms such as pseudomonas 
aeruginosa, escherichia coli, staphylococcus aureus, non¬ 
germicides, etc., cropping up to further confuse. The point 
in introducing testimony as to a bacteriological examina¬ 
tion made of a sample of the preparation is rather obscure, 
since petitioner’s product is not advertised as a germicide. 

Neither can any attempt to controvert evidence that oli¬ 
banum had antiseptic value to destroy bacteria or toxins 
in the gastro-intestinal tract be of value in the light of the 
known scientific fact, admitted by the Commission’s doctor, 
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that some things taken into the human body are synthesiz¬ 
ed and formed into other products (Joint App. 207). Such 
testimony has no value in a case of this type, because the 
preparation in question is administered internally to living 
humans. Suspension or dissolution in contaminated wa¬ 
ter and a microscopic examination of a sample does not 
establish proof as to what the preparation will do in vivo 
when taken as directed “with” a glass of water (Com. Ex.' 
4; Joint App. 248) (not dissolved in a glass of water) 1 in 
combination with human factors of the living body. 

It is a well known scientific fact that some drugs or chem¬ 
icals, for instance, Bismuth, will exert their influence on 
growing bacteria only in the presence of organic tissues 
and will not influence the growing bacteria in the test tube 
or in a culture. 

Even in the case of the highly popular and important 
Sulfa drugs, modern text books on pharmacology give no 
indication that such drugs are antiseptic or bactericidal. 
It is still unknown and unreported how they act, except that 
it is thought that there are two ways in which they could 
act, (1) as bacteriastates; (2) by a tissue reaction in the 
body doing the work. (Parenthetically, it can be observed 
that not until rather recently did some of the medical pro¬ 
fession recognize these old common dyes derivatives as 
being of therapeutic value). The history of Penicillin in 
this connection is also interesting. 

Generally stated, the testimony of Dr. Rice, a medical 
laboratory worker (Joint App. 210-224), particularly in¬ 
terested in diabetes, is too general to lend any aid in sup- 

1 See page 206, joint appendix, where the Trial Attorney bases his hypothe¬ 
tical summation question on “taking these capsules one at a time mixed in a 
glass of water” 



14 


port of the charges. Like the other two Government wit¬ 
nesses, he had never used the preparation for the purposes 
recommended by respondent (Joint App. 222). On cross 
examination he vras unable to identify (Joint App. 223) the 
term “resinous substance” about which he testified on di¬ 
rect examination. Although testifying (Joint App 216) 
that the unidentified “resinous substance” referred to by 
the analysis would most likely have no effect unless an in¬ 
dividual was sensitive to the particular product, yet he ad¬ 
mitted having no guide or information as to the exact na¬ 
ture of the substance on which to base such an all-inclusive 
opinion. He even went so far as to state (Joint App. 217) 
that “this” substance would have a definite effect on the 
blood of an individual sensitive thereto. Pure guesswork 
—for the good doctor still does not know whether the “res¬ 
inous substance” upon which he was called to testify was 
digitalis, strychnine, olibanum or any one of hundreds of 
other plant extractives which contain “resinous material” 
(Joint App. 223). Nor did the chemist know; and doubtless 
the doctor did the best he could when asked to testify re¬ 
specting the uncertain and indefinite analysis before him. 
The doctor did know, however, that the words “resinous 
material” are “just a term” not indicating any particular 
ingredient (Joint App. 223),—a rather startling departure 
from the basic and fundamental rules of evidence which re¬ 
quire even expert witnesses to confine their testimony to 
facts, not guesses based on facts unknown to them. 

It was upon this confused and unsatisfactory record that 
the Commission finally, on July 27, 1943, issued its findings 
as to the facts and conclusion, and its cease and desist or¬ 
der based thereon. 

In interpreting the chemist’s testimony, the Commission 
in these findings said: 
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“Based upon an analysis of respondent’s preparation 
indicating the presence of a trace of gum, one of the in¬ 
gredients of olibanum, and the presence of resins, which 
gave a positive test for rosin not given by olibanum, 
the Commission finds that this preparation does not 
contain the product generally "known as olibanum or 
frankincense.” (Emphasis supplied). (Joint App. 
18, 19). 

In commenting on the testimony of the petitioner’s two 
expert witnesses the Commission in its said findings went 
on to say: 

“Furthermore, these witnesses used this preparation 
without knowledge of its actual or true composition 
and, therefore, without knowledge of its therapeutic 
properties. These witnesses, further, attributed the 
alleged therapeutic value of this preparation to the 
ingredient olibanum, which, by analysis, was deter¬ 
mined not to be present in the preparation (Joint 
App. 20). (Emphasis supplied). 

To the contrary, the Commission in its complaint alleged 
the presence of the drug olibanum in the preparation (Joint 
App. 1), and the manufacturer of the preparation, the Com¬ 
mission’s first witness, testified that it was so present 
(Joint App. 45, 48). Practically all the expert testimony 
in the original hearing was based upon the assumption that 
olibanum was present. 

In view of this and of what transpired at the time of the 
supplemental hearing, petitioner’s counsel had little rea¬ 
son to think that the Commission would take the position 
that olibanum was not present in the preparation; other¬ 
wise further corroborative evidence showing its presence 
would have been offered. For instance, reference is made 
to the following statements of the Trial Examiner and the 
Commission’s Trial Attorney: 

“Trial Examiner Addison: Well, if the gentlemen 
do not object, I will be glad for you to state your posi¬ 
tion in regard to the contention that since you have al- 
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leged an ingredient in this medicine to be olibanum, 
that you should not be allowed to prove that it is not 
olibanum? 

“Mr. Bellinger: I am not trying to prove that it is 
not olibanum, I am trying to prove bv the analysis just 
what it contains, whether it contains olibanum or not 
I do not know, except what that analysis says. The 
purpose of having this analysis made and of introduc¬ 
ing it into evidence is not primarily to show that the 

product did not contain olibanum. I might say that.” 

# • • # • 

“We are not relying on whether it contains olibanum 
or does not contain olibanum. We are relying on that 
analysis, as it speaks for itself, and on the Doctor’s 
(chemist) testimony. He does not go so far as to say 
that it did not contain some evidence of olibanum in 
some form or another. What we are relying on is that 
regardless of whether it contains olibanum in the gen¬ 
uine or in the original form, or whether it is a synthetic 
compound, the compound is not proper for what it is re¬ 
puted to be, and does not produce the result that it is 
reputed to produce” (Joint App. 224-226). 

Feeling that the Commission was in error in finding that 
olibanum was not present in the Capsules, counsel on Aug¬ 
ust 18,1943 petitioned the Commission to set aside its cease 
and desist order of July 27, 1943 on the ground that there 
was no credible or competent evidence to support it (Joint 
App. 23-31), contending that its finding that olibanum was 
not present in the product necessarily should have pre¬ 
cluded the Commission, in the absence of any testimony 
identifying the ingredient alleged not to be olibanum and 
any credible or competent testimony as to the therapeutic 
value thereof, from making any findings as to the lack of 
merit of such product in the treatment of rheumatism or 
arthritis. And further, that if olibanum was, in fact, con¬ 
tained in the capsules, then the Commission was relegated 
to the testimony in the transcript of the original hearing, 
for the testimony of the Commission’s doctor in the supple- 
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mental hearing was given without reference to olibanum, 
which he was not told was in the capsules; and the Commis¬ 
sion had already impliedly held by reopening the case for 
the taking of further testimony that the original evidence 
was not sufficient to warrant a finding against the respond¬ 
ent. 

The Commission, on October 12, 1943, after the filing of 
the petition herein, denied the respondent’s petition to set 
aside the cease and desist order, but did on said date issue 
an order modifying its findings of fact issued July 27,1943, 
and did then so modify such findings and issue new findings 
(Joint App. 32-42), but issued no cease and desist order in 
pursuance of such new' findings as to the facts and conclu¬ 
sions. 

Here we find the Commission engaging in alternatives 
and contradictions. In lieu of the original finding “that the 
preparation does not contain the product generally know*n 
as olibanum”, the Commission in its new findings, with no 
new evidence before it, says: 

“This analysis indicates either that respondent’s prep¬ 
aration contains no olibanum, or that only an insignifi¬ 
cant amount of olibanum is present” (Joint App. 40). 

Then the Commission goes on to find that “the ingred¬ 
ients of respondent’s preparation, including the ingredient 
olibanum,” are of no value in the treatment of the ailments 
in question {Joint App. 40), the w’ords with emphasis sup¬ 
plied not being found in the original findings. 

Thus does the Commission, seemingly in a dilemma, first 
say that the preparation does not contain olibanum, and 
later, that it does. The presence or absence of olibanum is 
the crux of the case. 

The Commission says further that its witnesses decisive¬ 
ly refuted the position of petitioner’s witnesses who at- 
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tributed the therapeutic value of the preparation to oli- 
banum, and that, furthermore, the latter witnesses used this 
preparation without the knowledge of its actual or true 
composition and without knowledge of its therapeutic prop¬ 
erties (Joint App. 41). 

We think the evidence shows very clearly that it was the 
Government witnesses and not those for petitioner who 
lacked such knowledge, just as the Commission quite defi¬ 
nitely discloses its lack of knowledge of the actual or true 
composition of the preparation. And without such knowl¬ 
edge the Commission was in no position to issue its order 
and now lacks grounds to sustain it. 

The Commission in its findings endeavors to discount the 
knowledge and ability of petitioner’s expert witnesses and 
hold aloft those for the Government. For instance, trivial 
as it may seen, except perhaps to show a hostile attitude, 
using the language of its trial examiner the Commission in 
its original findings referred to the testimony of respond¬ 
ent’s witnesses as “expert”. In the new findings the word 
“only” was substituted therefor. As it appears that the 
issue here involves simply a conflict between two different 
schools of thought, we particularly invite the Court’s atten¬ 
tion to the testimony of the petitioner’s two expert wit¬ 
nesses as to their qualifications, knowledge and experience, 
especially that of Dr. Robert Truhlar appearing on pages 
151 and 163 of the Joint Appendix. We think the evidence 
is convincing that this expert had not only a practical and 
intimate knowledge of the subject of arthritis and rheuma¬ 
tism, but was likewise well versed in the pharmacological 
principles involved in the ingredients. In other words, it 
is apparent the doctor knew what he was talking about, had 
practical experience in the use of respondent’s prepara¬ 
tion and was convinced of the efficacy thereof for the pur- 
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poses indicated. His exposition of the theory of his school 
of thought as to the causes creating the conditions to be 
treated, is equally consistent with the theories (not facts) 
expounded by the Commission’s experts under their school 
of thought as to the causes. Both admit that as a question 
of cold, hard scientific fact, the causes are unknown. 

More weight is to be given to the testimony of a witness 
based upon facts within his own knowledge and experience 
than to the testimony of a witness which is largely the as¬ 
sertion of a theory. Stentor Electric Co. v. Klaxon Co., 30 
F. Supp. 425, affd. 115 F. (2d) 268, reversed on other 
ground 313 U. S. 487 (85 L. Ed. 1477). 

See also Bene v. Jeantet, 129 U. S. 683, wherein it was 
held that more weight is to be given expert testimony relat- 
ting to facts within the knowledge and experience of a wit¬ 
ness than to testimony which is largely the assertion of a 
theory. 

The situation facing the Commission for determination, 
therefore, was not whether the theory expounded by the 
school of thought of the Commission’s experts or that the 
theory expounded by petitioner’s witnesses, is correct or 
is best. 

The burden of proof of facts in the case was naturally 
upon the Commission. This burden the Commission at¬ 
tempted to meet through the opinion-testimony given by 
the Government experts, which in its final analysis is pure 
theory as opposed to demonstrative fact. It is felt that pe¬ 
titioner not only met this issue of theory as opposed to fact, 
but went further in its proof and showed that not only is 
there another theory accepted by another school of medicine 
or thought but that the value and efficacy of petitioner’s 
treatment for the purposes indicated has been demonstrat- 
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ed as a fact and accepted by proponents of a school of 
thought whose theory as to the causes of arthritis and 
rheumatism is equally acceptable as that expressed by 
proponents of another school of thought or medicine. 

It is therefore submitted that the evidence in this case, if 
a view most favorable to the Commission’s contentions be 
adopted, involves at best a mere difference of opinion on a 
subject upon which experts disagree, involving as it does 
theories of one school of medicine as opposed to the theories 
of another. The substantial, credible evidence in the case 
goes further, however, and definitely establishes the efficacy 
and value of respondent’s product in the treatment for re¬ 
lief of rheumatism and arthritis. The evidence also estab¬ 
lishes without contradiction that hundreds of users of pe¬ 
titioner’s products have received benefits from such use. 
There is no factual evidence to the contrary,—merely the 
inconclusive and unsupported opinion of two medical doc¬ 
tors. In the instant case there is no exact standard of ab¬ 
solute proof by which to prove the assertions of petitioner 
as to the efficacy of the treatment false and a fraud. The 
scientific opinion on the subject is definitely unformed and 
divided. On the other hand, in this case we are dealing with 
a matter of established professional procedure in the use 
of petitioner’s product for the purposes indicated and the 
truth of the representations made by petitioner are easily 
susceptible of demonstrable proof—which was done by ex¬ 
pert, well-qualified professional users. If some other pro¬ 
fessional expert who has never used the treatment or seen 
it demonstrated, disagrees or prefers to follow some other 
theory or some other school of practice, can petitioner on 
such inconclusive opinion be tainted with the badge of fraud 
or deceit, under the statutes? See Farley v. Heininger, 70 
App. D. C. 200, 105 F. (2d) 79; certiorari denied 308 U. S. 
587, which case, while involving the postal mail fraud stat- 
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ute, containing as it does considerable dicta on the sub¬ 
ject of opinions as opposed to facts, might be of interest in 
the instant case. 

Where the beneficial effect of a scheme or device in ques¬ 
tion is a matter of opinion not susceptible of proof as an 
ordinary fact, an administrative agency has no lawful ju¬ 
risdiction or authority to issue a plenary order. Peoples 
U. S. Bank v. Gilson, 161 F. 286. Citing American School of 
Magnetic Healing v. McAnnulty, 187 U. S. 94. Opinions 
cannot be accepted as evidence of a fact unless based upon 
expert testimony on known scientific facts. Elliott Works 
v. Frisk, 58 F. (2d) 820. See Bruce v. United States, 202 
F. 105, wherein it was held that conviction of fraudulent 
purpose in the sale of medicine asserted to cure the mor¬ 
phine habit could not be based on opinions of physicians as 
to its lack of curative powers. Where it appears that ex¬ 
pert’s opinion is pure speculation, such opinion will not be 
regarded as substantial evidence. Svenson v. Mutual Life 
Insurance Co., 87 F. (2d) 441. 

While there is no evidence in the record to establish as a 
fact that petitioner made any claim as to the ability of its 
product to cure arthritis and rheumatism (petitioner’s 
claims being restricted to the petitioner’s opinion as to the 
use of the product for the relief of such matters), yet it 
may not be inappropriate to apply the language of the Su¬ 
preme Court of the United States to the controversy here 
existing: 

“The claim of the ability to cure may be vastly 
greater than most men would be ready to admit, and 
yet those who might deny the existence of virtue of the 
remedy would only differ in opinion from those who 
assert it. There is no exact standard of absolute proof 
by which to prove the assertion false and a fraud. We 
mean by that to say that the claim of complainants can¬ 
not be the subject of proof as of an ordinary fact; it 
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cannot be proved as a fact to be a fraud, or false pre¬ 
tense or promise, nor can it properly be said that those 
who assume to heal bodily ills or infirmities by a resort 
to this method of cure are guilty of obtaining money 
under false pretenses such as are intended in the stat¬ 
utes, which evidently do not assume to deal with mere 
matters of opinion upon subjects which are not capable 
of proof as to their falsity. We may not believe in the 
efficacy of the treatment to the extent claimed by com¬ 
plainants and we may have no sympathy with them in 
such claim and yet their effectiveness is but a matter 
of opinion in any court. * * * There is no claim that the 
treatment by the complainant will always succeed. 

‘‘As the effectiveness of almost any particular meth¬ 
od of treatment of disease is, to a more or less extent, 
a fruitful source of difference of opinion, even though 
the great majority may be of one way of thinking, the 
efficacy of any special method is certainly not a matter 
for decision * * * within these statutes relative to 
fraud. Unless the question may be reduced to one of 
fact as distinguished from mere opinion, we think 
these statutes cannot be invoked * * *. 

“Again there are many persons who do not believe 
in the homeopathic school of medicine and who think 
that such doctrine if practiced precisely upon the lines 
set forth by its originator, is absolutely inefficacious 
in the treatment of diseases. Are homeopathic phys¬ 
icians subject to be proceeded against under these stat¬ 
utes and liable * * * to be found guilty of obtaining 
money under false pretenses * * *? And turning the 
question around, can physicians of what is called the 
“old school” be thus proceeded against? Both of 
these schools of medicine have their followers and 
many who believe in the one will pronounce the other 
wholly devoid of merit. But there is no precise stan¬ 
dard by which to measure the claims of either, for 
people do recover who are treated according to the 
one or the other school.” 

The above quotations are from the case of American 
School of Magnetic Healing v. McAnnultv, 187 U. S. 94. 
The comments contained therein apply with equal force 
to the controversy here. 
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The comments in the case of Stunz v. United States, 27 F. 
(2d) 575, are also believed in point. In that case the Court 
said: 

“Medicine is not an exact science. A respectable 
amount of authority can be cited to dispute the value 
of any well recognized method of treating disease. 
* * * The so-called quack remedy of today may be hailed 
tomorrow as an absolute cure, and vice versa. Vac¬ 
cination for instance is believed by a large majority of 
the medical profession and the public to prevent small¬ 
pox. Others, with equal sincerity, openly advocate the 
contrary view. 

“When the white man and the Indian hunted deer to¬ 
gether, and the meat divided up, the liver, discarded 
by the white man, was prized by the Indian for its med¬ 
ical properties. Today it is prescribed by the medical 
profession as a certain cure for pernicious anemia. 
Not many years ago the so-called Chinese herb doc¬ 
tors were prosecuted—for representing that portions 
of dried fish—especially the head—were a cure for 
heart trouble. It is now established that adrenalin— 
which can be obtained from certain kinds of fish, is a 
powerful heart stimulant. Many other illustrations 
may be given—all to the point which we wish to em¬ 
phasize—that a conviction in a case such as this must 
be bottomed on something more than conflicting opin¬ 
ion evidence. Bruce v. U. S., 202 Fed. 98, cf. American 
School of Magnetic Healing v. McAnnultv, 187 U. S. 
94.” 

We think the problem confronting the Court therefore 
should be comparatively simple of solution, and it is the 
contention of petitioner that the evidence adduced by the 
Commission fails to support the allegations of the com¬ 
plaint, while the affirmative proof produced by petitioner 
by its very nature and weight disproves the allegations of 
fraud and deceit. 
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II. 


The cease and desist order of July 27, 1943 is null and 
void and of no effect for the reason that it is not based 
upon a finding of fact as required by the statute. 

The said order, issued July 27, 1943 after reciting that a 
complaint had been filed and hearings had thereon and 
briefs filed, further says: 

“* * * and the Commission having made its findings as 
to the facts and its conclusion that respondent has vio¬ 
lated the provisions of the Federal Trade Commission 
Act.” (Emphasis supplied.) (Joint App. 21.) 

But the findings as to the facts and conclusion so men¬ 
tioned as having been made were superseded by new and 
different findings as to the facts and conclusion, and the 
latter were not issued until more than two months after 
the issuance of the cease and desist order, namely, on Octo¬ 
ber 12, 1943, and not until after the filing of the petition 
herein on September 23, 1943. 

The fact that the new findings were issued by the Com¬ 
mission subsequent to the filing of the petition for an inde¬ 
pendent court review, coupled with the fact that they are 
bottomed on a premise contrary to that set forth in 
the original findings, leads to the conclusion that the Com¬ 
mission, realizing its error in the first instance, and find¬ 
ing that the case is going to be reviewed, seeks by such ex 
post facto means to persuade this court that the earlier 
action was really based on a reasoned conclusion reached 
only after consideration of all the evidence. In other words, 
when confronted with the possibility of reversal of an 

otherwise arbitrarv action which was contrarv to the law 

%> * 

and the evidence, the Commission attempts to justify such 
action by shifting to an opposite tack. 
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Tlie citizen is entitled to know at the time a penalty is 
imposed upon him by a quasi-judicial tribunal just what 
facts the tribunal thought had been established to warrant 
such action. If such were not the case, every business con¬ 
cern called upon to answer charges before any of the multi¬ 
tude of government regulatory agencies would be placed in 
the position of a law violator subject to severe penalties 
(as in the instant statute) without knowing just what the 
grounds for action were. 

A liuding of fact and conclusion must precede and not fol¬ 
low the cease and desist order. A verdict must come after 
and not before deliberation and conclusion. An admin¬ 
istrative body or other tribunal may not issue a plenary 
order and later, after it has been attacked, reconsidered 
I and found wanting, attempt to supply something which 
they hope might seem to justify it. Any findings, whether 
sound or unsound, that the law has been violated must be 
made first. Aside from being simple logic, the statute, 
hereinbefore cited, so provides. It says: 

“The Commission * * * shall make a report in writ¬ 
ing and in which it shall state its findings as to the 
facts and shall issue * * * an order.’’ 

Accordingly, upon the removal in this case of the founda¬ 
tion upon which the cease and desist order was thought 
to rest, such order fell. 

Conclusion. 

First, the evidence in this cause fails to establish the alle¬ 
gations of the complaint. The Commission’s own record, 
with its material contradictions, alternatives, and vacillat¬ 
ing views and opinions, along with the extraordinary course 
the case took, is convincing evidence that the Commission 
erred in issuing the cease and desist order, and shows quite 
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conclusively, we think, its own uncertainty and doubt as to 
the correctness of its action. On the other hand the clear, 
credible and substantial factual evidence adduced definitely 
establishes the truth and honesty of petitioner’s adver¬ 
tised representations; secondly, the cease and desist order 
of July 27, 1943 is further null and void for the reasons 
stated. 

It is therefore submitted that the said cease and desist 
order complained of should be set aside by the Court under 
the authority granted it by the statute involved. 

Dated: April 28, 1944. 

Respectfully submitted, 


JOHN A. NASH, 

HORACE J. DONNELLY, 
730-15th Street N. W., 
Washington, D. C., 

Counsel for Petitioner. 
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Umteb States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 8608 * 

J. E. Todd, Inc., a Corporation, petitioner 

v. 

Federal Trade Commission, respondent 


ON PETITION TO REVIEW AN ORDER OF THE FEDERAL TRADE 

COMMISSION 


BRIEF FOR RESPONDENT 


I 

counterstatement oe the case 

This is an administrative law proceeding arising upon peti¬ 
tion to review and set aside an order to cease and desist issued 
by the Federal Trade Commission, respondent, pursuant to a 
Commission complaint charging petitioner with having en¬ 
gaged in unfair and deceptive acts and practices in interstate 
commerce in violation of the Federal Trade Commission Act 
(52 Stat. Ill; 15 U. S. C. A. § 45). 

Petitioner, J. E. Todd, Inc., is a New York corporation hav¬ 
ing its principal office and place of business at Kenmore, New 
York (App. 45). It manufactures, and advertises and sells in 
interstate commerce, a medicinal preparation designated 
“Todd’s Capsules” (App. 46), which the Commission charged 
(App. 3-4) and found (App. 39-41) petitioner had falsely rep¬ 
resented to be an effective treatment for rheumatism, arthritis, 
neuritis, and similar diseases and conditions (see Comm. Exs. 
2-9, App. 243-253, and Comm. Exs. 15-17, App. 259-262). 
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After the taking of testimony had been closed on February 
19, 1942 (App. 173), the case was submitted to the Commis¬ 
sion on the record and briefs of counsel, oral argument on the 
merits not having been requested (App. 15). On June 29, 
1942, the Commission ordered the case reopened for the taking 
of further testimony (App. 11-12), and on February 2, 1943, 
an additional hearing was held (App. 173). The taking of 
testimony was thereafter closed, supplemental briefs were 
filed, and on July 27, 1943, the Commission issued its findings 
as to the facts (App. 14-20) and its order to cease and desist 
(App. 21-22). 

On August 18, 1943, petitioner filed with the Commission 
a petition praying that its order be set aside on the ground that 
the findings upon which the order was based erroneously 
stated that petitioner's preparation did not contain the drug 
olibanum (App. 23-31). On October 12, 1943, the Commis¬ 
sion entered an order slightly modifying its original findings 
but denying petitioner’s petition to set aside the order to cease 
and desist (App. 32-35). Since the Commission’s modified 
findings fully supported its order to cease and desist as entered, 
the order was neither modified, reentered, nor reissued. 

II 

SUMMARY OF ARGUMENT 

1. (a) The Commission found that petitioner’s preparation 
has no beneficial or therapeutic value in the treatment of 
arthritis, neuritis, or rheumatism. This was a finding of fact 
and is conclusive if supported by substantial evidence. Peti¬ 
tioner does not claim that the finding is not supported by 
evidence, but contends that the evidence was not substantial 
for the reasons that the experts who testified on behalf of the 
Commission had had no clinical experience in the use of peti¬ 
tioner’s preparation, their opinions were opposed to those 
expressed by experts called on behalf of petitioner, and they 
were not advised of the quantitative formula of petitioner’s 
preparation. None of these facts rendered the testimony of 
the’ Commission’s experts insubstantial. A medical expert 
may express an opinion upon the therapeutic value of a 
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medicinal preparation notwithstanding the fact that he has 
had no experience in its use. The fact that petitioner pro¬ 
duced experts who testified contrary to the Commission’s ex¬ 
perts furnishes no basis for a contention that the testimony 
of the Commission’s experts was not substantial. Since the 
Commission’s experts were familiar with the several ingre¬ 
dients contained in petitioner’s preparation and testified that 
none of them, singly or in combination, possessed any •ther¬ 
apeutic value in the treatment of arthritis, neuritis, or rheu¬ 
matism, it was not material that two of the experts did not 
know petitioner’s quantitative formula. This is particularly 
true in view of the fact that their testimony was fully corrob¬ 
orated by the testimony of a third expert who did know the 
formula. 

(b) Since the ingredient olibanum has no therapeutic value 
in the treatment of the ailments here involved, it is immaterial 
whether or not petitioner’s preparation contains that substance. 

(c) This case does not involve matters of opinion not sus¬ 
ceptible of proof and did not require the Commission to choose 
between conflicting theories of different schools of medicine. 
The question presented related to the therapeutic value of a 
drug, a fact within the field of medical knowledge and sus¬ 
ceptible of demonstration and proof, and the Commission was 
authorized to determine and find whether petitioner’s prepara¬ 
tion possessed the therapeutic value which petitioner adver¬ 
tised it to have. 

2. The Commission’s original findings as to the facts and its 
order to cease and desist were entered on July 27,1943. On Oc¬ 
tober 12, 1943, the Commission modified its findings as to the 
facts. The findings as modified fully supported the order and 
required no change in its terms. It was therefore unnecessary 
for the Commission to reissue its order to cease and desist, and 
the fact that it did not do so does not impair the validity of the 
order. 
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III 

ARGUMENT 

1. The Commission Properly Found That Petitioner’s Prepara¬ 
tion Possessed No Therapeutic Value 

The applicable law is well settled. 

The Commission’s findings as to the facts, if supported by 
substantial evidence, are conclusive. The statute so provides, 1 
and this Court has so held. 2 And the rule applies notwithstand¬ 
ing the fact that the findings relate to matters as to which 
there is a conflict in expert medical testimony, 8 for the credi- 

1 Federal Trade Commission Act, § 5 (c); 52 Stat. 113; 15 U. S. C. A. § 45 
(c); Federal Trade Commix*ion v. Standard Education Society, 302 U. S. 
112,117 (1937); Federal Trade Commission v. Algoma Lumber Co., 291 U. S. 
67,73 (1934); Federal Trade Commission v. Pacific States Paper Trade Assn., 
273 U. S. 52, 63 (1927). 

* Warner's Renowned Remedies Co. v. Federal Trade Commission, — App. 
D. C. —, —, 140 F. 2d 18 (1944), cert, denied May 29, 1944; Federal Trade 
Commission v. Army and Navy Trading Co., 66 App. D. C. 31)4, 396, 88 F. 2d 
776, 778 (1937). See also National Labor Relations Board v. Arcade-Sunshine 
Co., 73 App. D. C. 128, 130, 118 F. 2d 49. 51 (1940), cert, denied 313 U. S. 
567 (1941) ; International Association of Machinists, Tool and Die Makers 
v. National Labor Relations Board. 71 App. D. C. 175, 181, 110 F. 2d 29, 35 
(1939), affd 311 U. S. 72 (1940) ; Yankee Neticork v. Federal Communica¬ 
tions Commission, 71 App. D. C. 11, 25-26, 107 F. 2d 212. 226-227 (1939). 

3 Aronberg v. Federal Trade Commission, 132 F. 2d 165, 170 (C. C. A. 7th, 
1942) ; John J. Fulton Co. v. Federal Trade Commission, 130 F. 2d 85, S6 
(C. C. A. 9th, 1942), cert, denied 317 U. S. 679 (1942) ; D. D. D. Corporation 
v. Federal Trade Commission, 125 F. 2d 679, 6S0-6S2 (C. C. A. 7th, 1942) ; 
Alberty v. Federal Trade Commission. 118 F. 2d 069, 670 (C. C. A. 9th, 1941), 
cert, denied 314 U. S. 630 (1941) ; Neff v. Federal Trade Commission, 117 F. 
2d 495, 497 (C. C. A. 4th, 1941) ; Dr. TV. B. Caldwell, Inc. v. Federal Trade 
Commission, 111 F. 2d 8S9, 89*1 (C. C. A. 7th, 1940) ; Justin Haynes & Co. v. 
Federal Trade Commission, 105 F. 2d 988. 989 (C. C. A. 2nd, 1939), cert, de¬ 
nied 30S U. S. 616 (1939) ; E. Griffiths Hughes, Inc. v. Federal Trade Com¬ 
mission, 77 F. 2d 8S6, 8S7 (C. C. A. 2nd, 1935), cert, denied 296 U. S. 617 
(1935). 

Although not apparent from the opinions, the rule was also applied by 
the Supreme Court in Federal Trade Commission v. Raladam Company, 316 
XJ. S. 149 (1942), by this Court in Warner’* Rcnoicned Remedies Co. v. Fed¬ 
eral Trade Commissioti, — App. D. C. —, 140 F. 2d 18 (1944), cert, denied 
May 29, 1944, and in a number of other cases, in which there was a sharp 
and substantial conflict in expert testimony as to the therapeutic value of 
medical preparations. Such a conflict likewise existed in Federal Trade 
Commission v. Raladam Company, 283 U. S. 643, 646 (1931), as is apparent 
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bOity of the witnesses and the weight to be accorded to the evi¬ 
dence are for the Commission, as the fact-finding body, to de¬ 
termine, 4 and petitioner cannot ask the Court to “pick and 
choose bits of evidence to make findings of fact contrary to the 
findings of the Commission.” Federal Trade Commission v. 
Standard Education Society, 302 U. S. 112,117 (1937). In the 
circumstances, a critical discussion of the evidence relied on by 
petitioner in support of its advertising claims is unnecessary, 
as the Commission’s findings will be sustained, if supported 
by substantial evidence, “regardless of the evidence on the 
other side.” National Labor Relations Board v. Hudson Motor 
Car Co., 128 F. 2d 528,532 (C. C. A. 6th, 1942). 

The Commission found that “used either singly or in com¬ 
bination” the ingredients contained in petitioner’s preparation 
have “no beneficial or therapeutic value in the treatment of 
arthritis, neuritis, or rheumatism” (App. 40-41), and that the 
preparation “possesses no therapeutic value whatever in the 
treatment of arthritis and the kindred ailments for which [pe¬ 
titioner] has recommended it” (App. 41). These findings are 
based upon the testimony of three medical doctors, called as 
expert witnesses for the Commission, who testified positively 
and unequivocally that petitioner’s preparation did not contain 
a single ingredient beneficial in treating the ailments referred 

from the decision below (42 F. 2d at 433—135), and while the Commission’s 
order was set aside on substantive grounds not here material, the 'Court 
stated that its findings were warranted by the evidence. 

* 4 Glosser v. United States, 315 U. S. 60, 80 (1942); national Labor Rela¬ 
tions Board v. Link-Belt Company, 311 U. S. 584, 597 (1941); Segal v. Fed¬ 
eral Trade Commission, — F. 2d — (C. C. A. 2nd, 1944); Aromberg v. 
Federal Trade Commission, 132 F. 2d 165,170 (C. C. A. 7th, 1942); Keller v. 
Federal Trade Commission, 132 F. 2d 59, 60-61 (C. C. A. 7th, 1942); Dr. 
W. B. Caldwell, Inc. v. Federal Trade Commission, 111 F. 2d 889, 891 (C. C. 
A. 7th, 1940); Wholesale Grocers' Assn. v. Federal Trade Commission, 277 
F. 657, 663 (C. C. A. 5th, 1922). 

This Court has frequently held that it is for the jury to pass upon the 
credibility and the weight of the testimony of expert medical witnesses. 
Christie v. Callahan, 75 App. D. C. 133,143-147,124 F. 2d 825, 835-839 (1941); 
Weisenberg v. Hasen, 63 App. D. C. 398, 400, 73 F. 2d 318, 320 (1934); Crist 
v. White, 62 App. D. C. 269,270-271, 66 F. 2d 795, 796-797 (1933); Gunning v. 
Cooley, 58 App. D. C. 304, 305-306, 30 F. 2d 467, 468-169 (1929), afTd 281 
U. S. 90 (1930); Carson v. Jackson, 52 App. D. C. 51, 53-58, 281 F. 411, 413- 
418 (1922). 

591899—44-2 
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to and that the preparation is therapeutically worthless (App. 
113-122,133-140,215-222). 

Petitioner does not deny the existence of this testimony or 
contend that it does not support the Commission’s findings. 
Petitioner does contend, however, that the testimony does not 
constitute substantial evidence for the reasons that the Com¬ 
mission’s experts had had no clinical experience in the use of 
petitioner’s preparation, and their testimony was opposed to 
the testimony of two osteopaths, called as expert witnesses 
by petitioner, who had used the preparation in their practice 
and who testified in support of petitioner’s advertising claims 
(petitioner’s brief, pp. 6-10). There is no merit to this 
contention. 

It is well settled that the opinions of medical experts are 
competent upon the question of the therapeutic value and ef¬ 
fect of drugs notwithstanding the fact that they have had no 
. experience in their actual use—their “general medical and 
pharmacological knowledge” qualifies them to testify.' As the 
court said in Neff v. Federal Trade Commission , 117 F. 2d 495, 
496-497 (C. C. A. 4th, 1941): 

[Petitioner] argues that where there is direct testi¬ 
mony based upon actual experience, the opinion evi¬ 
dence of experts based upon general knowledge of a sub¬ 
ject must be disregarded, and hence the finding of the 
Commission in this case cannot be deemed to be sup¬ 
ported by substantial evidence * * *. 

The actual question now presented is whether the 
testimony of the six experts who testified for the Com¬ 
mission can be considered substantial evidence in view 
of their lack of actual experience in the use of the peti¬ 
tioner’s preparation, as compared with the conflicting 

* John J. Fulton Co. v. Federal Trade Commission, 130 F. 2d 85, 86 (C. C. 
A. 9th, 1942), cert, denied 317 U. S. 679 (1942) ; Dr. W. B. Caldicell, Inc. v. 
Federal Trade Commission, 111 F. 2d SS9, 891 (C. C. A. 7th, 1940) ; Justin 
Haynes & Co. v. Federal Trade Commission, 105 F. 2d 988, 989 (C. C. A. 
2nd. 1939). cert, denied 308 U. S. 616 (1939) ; Kershaw v. Tilbury, 214 Cal. 
679. 8 P. 2d 109, 114-115 (1932); Goodwin v. United States, 2 F. 2d 200, 
201 (C. C. A. 6th, 1924) ; State v. Donovan, 128 Iowa 44, 102 N. W. 791, 793 
(1905); Boswell v. State, 114 Ga. 40, 39 S. E. 897, 89S (1901). 
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statements of doctors who had administered Glantex to 
their patients. We think that the evidence is sufficient 
to support the Commission’s finding. All of the experts 
were well qualified to speak upon the subject; and their 
opinions, though based only upon their general medical 
and pharmacological knowledge, constituted substantial 
evidence tending to show that the representations of the 
petitioner were not justified. 

The Commission was not bound to accept as sound the 
opinions of petitioner’s experts. 6 Its own experts were thor¬ 
oughly qualified to express an opinion as to the therapeutic 
value of petitioner’s preparation (App. 111-112, 132-133, 
210-212), two of them being specialists in the treatment of 
arthritis and kindred ailments (App. 112, 132), 7 and “the fact 
that other experts called by the petitioner expressed a con¬ 
trary opinion * * * cannot enable the petitioner to 
contend successfully that there was no substantial evidence to 
support the Commission’s findings.” Justin Haynes & Co. v. 
Federal Trade Commission, 105 F. 2d 988, 989 (C. C. A. 2nd, 
1939), cert, denied 308 U. S. 616 (1939), and cases cited in 
note 3, supra pp. 4-5. 

Petitioner also seems to suggest that the testimony of the 
Commission’s experts was not substantial because they were 
not advised of the quantitative formula of its preparation 
(petitioner’s brief, pp. 4, 9, 11, 18), and it argues at con¬ 
siderable length that the Commission was in error in failing 
to find that the preparation contained olibanum (id., pp. 
12-17), the “presence or absence” of which, so petitioner 
states, “is the crux of the case” (id., p. 17). There is no basis 
for either contention. 

Two of the Commission’s experts did testify without know¬ 
ing the quantitative formula of petitioner’s preparation be¬ 
cause petitioner refused to disclose it (App. 47-48), conduct 

* Cf. Helvering v. National Grocery Co., 304 U. S. 2S2, 295 (1938); Murray 
v. United States, 76 App. D. C. 179, 181, 130 F. 2d 442, 444 (1942); E. B. 
Muller <£ Co. v. Federal Trade Commission, — F. 2d —, — (C. C. A. 6th, 
1944). 

T “The testimony of a specialist is entitled to greater weight than that of 
a general practitioner.” Rogers, Expert Testimony (3rd ed. 1941) 788. 
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which in itself is not without probative significance. 8 But 
knowledge of the formula was unnecessary. The ingredients 
of the preparation were disclosed (App. 48), and the experts 
referred to testified, in substance, that none of its ingredients, 
singly or in combination, possessed any therapeutic value 
whatever in the treatment of the ailments for which the prep¬ 
aration was recommended (App. 112-116, 138-134, 139). 
Further than this, the Commission subsequently submitted 
petitioner’s preparation to the Food and Drug Administration 
of the Federal Security Agency and obtained from it a de¬ 
tailed quantitative analysis (App. 183-184, 190-192; Comm. 
Ex. 36, App. 275). This analysis was then shown to the third 
expert called by the Commission (App. 212-214), and he fully 
corroborated the Commission’s other two experts as to the 
worthlessness of the preparation (App. 217-220). 

As for olibanum, there was evidence on the basis of which 
the Commission could have found that petitioner’s preparation 
did not contain that ingredient (App. 190-191, 192-195; 
Comm. Ex. 36, App. 275). The Commission did not so find, 
however. It found instead that the analysis of the prepara¬ 
tion made by the Food and Drug Administration “indicates 
either that [petitioner’s] preparation contains no olibanum 
or that only an insignificant amount of olibanum is present” 
(App. 40).’ But the Commission also found that “the in¬ 
gredients of [petitioner’s] preparation, including the ingredient 
olibanum, used either singly or in combination, have no bene¬ 
ficial or therapeutic value” (ibid.). Since this finding was 
fully supported by the testimony of two of the Commission’s 
experts who testified on the assumption that olibanum was 
present in the preparation (App. 112-114, 133), it is immate¬ 
rial whether the preparation does or does not contain that in¬ 
gredient. The preparation in either event is therapeutically 
worthless. It follows that petitioner’s argument with respect 
to olibanum is beside the point, and petitioner is in error in 

' Silence may be “evidence of the most convincing character.” Interstate 
Circuit v. United States, 306 U. S. 208, 226 (1939), and cases there cited. 

"We are referring to the Commission’s modified findings. In its orig¬ 
inal findings the Commission found that petitioner’s preparation did not 
contain olibanum (App. 19). 
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asserting that “the presence or absence of olibanum is the crux 
of the case” (petitioner’s brief, p. 17). 

Petitioner’s final contention upon the facts is that the Com¬ 
mission had no authority to find that its preparation was 
worthless because the question of its therapeutic value was a 
“matter of opinion not susceptible of proof as an ordinary fact” 
and required the Commission to choose between the “theories 
of one school of medicine as opposed to the theories of another” 
(petitioner’s brief, pp. 18-23). The contention is without 
basis in fact or law. 

This case does not involve any controversy between two dif¬ 
ferent schools of medicine or scientific thought. The Com¬ 
mission’s witnesses testified that the views which they ex¬ 
pressed represented the consensus of modem medical opinion 
(App. 123,131,139-140), and there was no evidence whatever 
that the opinions expressed by petitioner’s witnesses repre¬ 
sented the views of the osteopathic school of medicine. On the 
contrary, one of petitioner’s witnesses specifically testified that 
the use of petitioner’s preparation in the treatment of arthritis 
had not been generally adopted by the osteopathic profession 
(App. 165). 

Nor are we here concerned with mere matters of opinion upon 
subjects which are not capable of proof as to their falsity, or 
with a statute requiring a showing of fraud, and such cases as 
American School of Magnetic Healing v. McAnnvlty, 187 U. S. 
94, 104-106 (1902), relied on by petitioner, are not in point. 10 
We are dealing with the question of the therapeutic value of 
drugs, a matter lying within the field of medical knowledge and 
clearly susceptible of demonstration and proof; 11 and the pro- 

1# All of the cases cited by petitioner in support of its contention (brief, 
pp. 21-23) arose under statutes prohibiting fraudulent misrepresentations. 

u See United States v. 7 Jugs, 53 F. Supp. 746, 758-759 (D. Minn., 1944) 
(“whether a remedy is effective is always a question of fact” and “where 
factual proof is present which indicates the worthlessness of the remedies 
in question, mere injection of an alleged difference of opinion on the part of 
persons whom the jury might find were either ignorant or charlatans could 
not operate to prevent the jury from deciding the question of effectiveness”). 
Cf. Leach v. Carlile, 258 U. S. 138, 139-140 (1922); Farley v. Heininger, 70 
App. D. C. 200, 205,105 F. 2d 79, 84 (1939), cert, denied 308 U. S. 587 (1939); 
Eleven Gross Packages v. United States, 233 F. 71, 73 (C. C. A. 3rd, 1916). 
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ceeding arises under a statute which prohibits misleading rep¬ 
resentations whether made fraudulently or not. 12 

There is no rule which prohibits an administrative tribunal 
from deciding factual questions upon which opinions may dif¬ 
fer, and petitioner cites no authority in support of its contention 
to that effect. Indeed, although precisely the same contention 
was advanced by the petitioner in Warner’s Renowned Reme¬ 
dies Co. v. Federal Trade Commission, — App. D. C. —, 140 
F. 2d 18 (1944), 13 cert, denied May 29,1944, this Court affirmed 
the Commission’s order without reference to the argument, 
apparently deeming it insufficiently substantial to merit com¬ 
ment. The Court’s decision, we think, was clearly right. The 
Federal Trade Commission Act expressly declares the dissemi¬ 
nation of false and misleading advertisements to be unlawful 
and directs the Commission to prevent their dissemination. 14 
The statute therefore necessarily empowers the Commission 
to determine the truth or falsity of therapeutic claims, and since 
it is an easy matter to obtain “expert” testimony in support 
of claims made for almost any proprietary nostrum, the Com¬ 
mission would be rendered powerless, and the statute meaning¬ 
less, if the existence of a conflict in testimony as to the therar 
peutic value of a drug precluded the Commission from deter¬ 
mining that it possessed no therapeutic value. See United 
States v. 7 Jugs, 53 F. Supp. 746, 759 (D. Minn., 1944). 

u Representations which are misleading, although made innocently and in 
good faith, may be ordered discontinued under the Federal Trade Commis¬ 
sion Act. Federal Trade Commission v. Algoma Lumber Co., 291 U. S. 67, 81 
(1984) ; D. D. D. Corporation v. Federal Trade Commission, 325 F. 2d 679, 
682 (C. C. A. 7th, 1942) ; Pep Boys v. Federal Trade Commission , 122 F. 2d 
158, 161 (C. C. A. 3rd. 1941); Qimbel Brothers v. Federal Trade Commis¬ 
sion, 116 F. 2d 578, 579 (C. C. A. 2nd, 1941); L. d C. Mayers Co. v. Federal 
Trade Commission, 97 F. 2d 365, 367 (C. C. A. 2nd, 1938); Fairyfoot Prod¬ 
ucts Co. v. Federal Trade Commission, 80 F. 2d 684, 687 (C. C. A. 7th, 1935). 

” See pages 4-5, 9-15, of the brief for petitioner and pages 18-24 of the 
brief for the Commission in that case (No. 8268). 

“Federal Trade Commission Act, §§ 5, 12-15, 52 Stat. Ill, 114-116; 15 
U. S. C. A. §§ 45, 52-55. 


11 


2. The Commission’s Modification of Its Findings as to the 

Facts Subsequent to the Issuance of Its Order to Cease and 

Desist Did Not Render the Order Void 

The Commission’s original findings as to the facts (App. 
14-20) and its order to cease and desist (App. 21-22) were 
entered on July 27,1943. On August 18,1943, petitioner filed 
with the Commission a petition praying that the “findings 
and order be reconsidered * * * and * * * set 
aside” (App. 31), its principal contention being that the Com¬ 
mission had erred in finding that petitioner’s preparation did 
not contain olibanum (App. 19, 23-31). Upon consideration 
of this petition, the Commission, on October 12, 1943, subse¬ 
quent to the filing of petitioner’s petition for review but prior 
to the Commission’s certification and filing of the record with 
the Court, 15 denied petitioner’s petition to set aside the order 
to cease and desist but slightly modified its findings, deleting 
the finding that petitioner’s preparation did not contain 
olibanum and substituting a finding to the effect that there 
was evidence which “indicates either that [petitioner’s] prep¬ 
aration contains no olibanum or that only an insignificant 
amount of olibanum is present” (App. 32-35). Since the 
Commission’s modification of its findings required no change 
in the terms of its order to cease and desist, the Commission 
did not modify, reenter, or reissue the order. 

Petitioner contends that in the circumstances Hie Com¬ 
mission’s order to cease and desist is void because findings of 
fact “must precede and not follow” an order, and the Com¬ 
mission’s findings here “were not issued until more than two 
months after the issuance of the cease and desist order” 
(petitioner’s brief, pp. 24-25). It is difficult to believe that 
the contention is seriously advanced. 

One answer to the argument would seem to lie in the simple 
fact that if the evidence warrants the Commission’s modified 
findings, as we believe we have shown, and the findings sup- 

* Petitioner’s petition for review was filed on September 24, 1943, and 
the record on December 18,1943. 
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port the order, which petitioner does not deny, petitioner has 
suffered no prejudice whatever from the Commission’s failure 
to reissue its order to cease and desist and there would be no 
point in remanding the case to the Commission merely for the 
purpose of having the order reissued. Cj. Gibbs v. Buck, 307 
U. S. 66, 78 (1939). But we think petitioner is in error in 
stating that the Commission’s findings were not “issued” until 
after its order was entered. The findings were “issued” simul¬ 
taneously with the order, not when they were modified, and 
their modification relates back to their issue date as if they 
had been modified nunc pro tunc. Cj. Stanton v. Federal 
Trade Commission, 131 F. 2d 105, 106 (C. C. A. 10th, 1942). 

Even if this were not so, however, the Commission’s modifi¬ 
cation of its findings did not affect the validity of its order, for 
the Federal Trade Commission Act expressly provides that not¬ 
withstanding the filing of a petition for review, “until the 
transcript of the record in the proceeding has been filed in a 
circuit court of appeals of the United States * * * the 
Commission may at any time, upon such notice and in such 
manner as it shall deem proper, modify or set aside, in whole 
or in part, any report 14 or any order made or issued by it” (Fed¬ 
eral Trade Commission Act, § 5 (b), 52 Stat. 112; 15 U. S. 
C. A. § 45 (b)). The statute thus plainly permits the Com¬ 
mission to modify either its findings or its order, and it does not 
require the Commission to engage in the useless formality of 
reissuing an order when the order, as here, is fully supported 
by the findings as modified. 17 It was therefore unnecessary for 
the Commission to reissue its order to cease and desist merely 
for the purpose of changing the date of the order to conform 
to the date of the Commission’s modified findings, and the va¬ 
lidity of the order is in no degree impaired by the fact that the 
Commission did not follow that procedure. 

3 ® The word “report” is used as synonymous with “findings as to the facts,” 
the statute providing that the Commission “shall make a report in writing 
in which it shall state its findings as to the facts” (Federal Trade Com¬ 
mission Act, § 5 (b), 52 Stat. 112; 15 U. S. C. A. § 45 <b)). 

17 Cf. Rule 52 (b). Federal Rules of Civil Procedure, and Reimtine v. 
Rosenfield, 111 F. 2d $92, $94 (C. C. A. 7th, 1940). 
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IV 

CONCLUSION 

It is submitted that the Commission’s findings as to the facts 
are supported by substantial evidence and its order to cease 
and desist was properly entered. The Commission therefore 
prays that petitioner’s petition to review be dismissed and that, 
pursuant to the statute, 1 * the Court enter its decree affirming 
the Commission’s order and commanding petitioner to obey 
the same and comply therewith. 

Respectfully submitted, 

W. T. Kelley, 

Chief Counsel, 

Joseph J. Smith, Jr., 

Assistant Chief Counsel, 

R. P. Bellinger, 

Special Attorney, 

Attorneys lor Federal Trade Commission. 

Washington, D. C., June 1944. 

u “To the extent that the order of the Commission is affirmed, the court 
shall thereupon issue its own order commanding obedience to the terms of 
such order of the Commission.” Federal Trade Commission Act, $ 5 (c), 
52 Stat 113; 15 U. S. C. A. § 45 (c). 
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